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I.

55 Vic. chap. 90.

AN ACT KESPECTING THE CITY OF TORONTO.

[Assented to 14th April, 18VJ.]

4. The Corporation of the City of Toronto may construct, repair, renew ^^i^^^Q^nuStTu^r
maintain pavements on those portions of the streets of the said City occupied by street milway

the right of way of the Toronto Railway Company (being a widtli for single tracks
^**^*'™*'"*^'

of eight feet three inches, and for double tracks of sixteen feet six inches), and to

defray the cost thereof may issue local improvement debentures to be called " City

of Toronto Street Railway Debentures,'' which debentures may be made for any

period not exceeding the life of the said respective pavements as certified by the

City Engineer, but in no case to be more than ten years, and the interest upon and

the amount of annual sinking fund necessary to discharge the said debentures at

their maturity, sliall be, and continue during the currency thereof, a first charge

upon all moneys received by the said City by way of mileage revenue and percent-

ages on the receipts of and all other revenues derived from the said Toronto Rail-

way Company, Provided that the amount of such debentures at any time out-

standing shall be limited to such sum that the interest and sinking fund payable

thereon in any year shall never exceed the amount receivable by the said Corpora-

tion in the said year by way of mileage revenue and percentages on the receipts

of and all other revenue derived from the said Company.

5. Pursuant to the powers contained in and according to the procedure pro- Power to j>ave

vided by The Municipal Act, the said Corporation may at the same time, or at any^^Jte.
*^

other time, pave the remaining longitudinal sections of the said streets, and may

assess the cost thereof as a local improvement upon the abutting properties pursuant

to the provisions of the said Act, and in construing the said Act it shall be held

that such paving is a work of the class referred to in sub-section 2 of section 612

of the said Act.

iM



II.

55 Via. chap. 99, a,s amended by 50 Vic. chap. 101 ; OS Vic. chap. 102, and Jf Edw.

VII. chap. 93.

an act to l.xcoepoeate the toronto railway company and
to confirm an agreement between the corporation

of the city of toronto and george w. kiely, william
Mckenzie, henry a. everett and chauncey c. wood-
worth.

Preamblt w
[Assented to IJ^th April, 1892.]

HEREAS George W. Kiely, of the City of Toronto, Esquire, William

McKenzie. of the City of Toronto, Contractor, Henry A. Everett, of the City

of Cleveland, in the State of Ohio, Secretary of the East Cleveland Railway Com-
pany (Electric), and Chaimcey C. Woodworth, of the City of Rochester, in the State

ot New York, Esquire, iiave hy their petition prayed for an Act of incorporation

for the purpose of enabling the company so to be incorporated to acquire and

take over from them the contract or agreement made by and between the City of

Toronto and the said petitioners, bearing date the first day of September, 1891, to

the end, intent and purpose that the said company may carry out the said agree-

ment with the said City of Toronto for the purchase of the street railways and pro-

perties and the street railway privilege of and belonging to the said City of Toronto

and may work the said railways, and ha\e also prayed that the said agreement may
be con fin lied ;

Thei-efore Her Majesty, by and with the advice and consent of the Legisla-

tive Assembly of the Province of Ontario, enacts as follows:

Agrenmeiit
confirmed.

1. The agreement between the Corporation of the City of Toronto and the

said George W. Kiely, William McKenzie, Henry A. Everett and Chauncey C.

Wooflworth. hereinafter called " the purchasers,'' and the conditions and tenders

therein referred to and incor])orated therewith which are fully set forth in the

schedule " A "' to this Act, are hereby declared to be valid and legal and to be

binding upon the said ])arties thereto, and it is hereby declared that

under the said agreement the purchasers acquired and are entitled to

the exclusive right and privilege of using and working the street railways in and

upon the streets of the said City of Toronto, except that portion of Yonge street,

north of the Ontario and Quebec Railway, and that portion of Queen street (Lake

Sh.ore Road) west of DiifFerin street; and that the purchasers acquired and are

entitled to such right and privilege (if any) over the said excepted portions of

Queen street and Yonge street as the Corporation of the City of Toronto had at the

time of the execution of the said agreement power to grant for a surface street
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railway for the full period of thirty years from tlie first day of September, 1891,

on all days except Sundays, and no longer, but subject nevertheless to all the condi-

tions, provisoes and restrictions in the said agreement expressed or contained, and
as hereinafter mentioned. Provided always that nothing contained in this Act
nor the confirmation of the said agreement shall limit, interfere with, affect or

prejudice the rights and privileges (if any) of the Corporation of the County of

Xork,wor of the Toronto and Mimico Electric Kailway and Light Company (Lim-

ited), over the said portion of Queen Street (Lake Shore lload) or of the Corpora-

tion of the County of "1 ork, or the Metropolitan Street Kailway Company of Toronto

over the said portion of Yonge street, as they exist at the time of the passing of

this Act; provided that notwithstanding anything in said schedule or in this Act

contained, no street car shall run on the Lord's Day; and further provided that

nothing herein contained shall prevent the operation of any law wliich may hereafter

be passed by this Legislature authorizing the running of street cars on said day.

But nothing herein contained shall extend to prohibit the doing of any act which

is not a contravention of the Revised Statutes chap. 203 intituled An Act to pre-

vent the profanation of the Lord's Day, if and when such act shall have been ap-

proved of by the citizens by a vote taken on the question as provided by the said

agreements.

2. The said purchasers together with such other persons or corporations as inoiiH.niii.Mi.

shall become shareholders of the company hereby incorporated are hereby consti-

tuted a body corporate and politic by the name of " 2'he Toronto Railway Com-

pany" hereinafter called " The Company."

. 3.— (ij The Company is hereby authorized and empowered to contract and Company em-

agree with the purchasers and such other person or persons (if any) who may be purchase rail

-

interested with them in the said agreement for the purchase thereof, and of all the^^^y-

said properties, rights and privileges, and the Company may on the grant and

assignmeri thereof to it take and hold the same and the Company shall thereupon

and tliereby liave vested in it all the right, title, interest, property, claim, demand

and privilege of the purchasers subject, however, to all the liens, charges and obli-

gations upon which the same were held by the purchasers.

(2) The Company may grant and issue its shares as paid-up shares in pay-

ment or on account of payment of the price agreed to be paid to the purchasers for

their rights under the said contract or may give them credit on their subscriptions

for shares on account thereof.

4.— (1) After the said agreement has been duly assigned to the Company, Powers of

it shall, subject to the provisions and conditions contained therein, have full and '''""P*">'-

exclusive power to acquire, construct, complete, maintain and operate on all days

except Sundays, and from time to time remove and change, a double or single track

street railway, with the necessary side-tracks, switches and turn-outs, for the pas-

sage of cars, carriages and other vehicles adapted to the same, upon or along all

or any of the said streets or highways of the City of Toronto, subject to the excep-

tions and under the qualifications contained in first section hereof, and to take,

transport and carry passengers upon the same by the force and power of animals.



electricity or other motive power, in accordance witli tlie terms of, and subject to

the provisions of the said agreement, and to construct and maintain and from
time to time alter, repair and enlarge all necessary and convenient works, stations,

buildings and conveniences therewith connected or required for the due and efhcient

working thereof, and to purchase, acquire, construct or manufacture all engines, car-

riages, cars and other machinery and contrivances necessary for the purposes of

the undertaking, and shall have full power to carry out, fulhl and execute the said

agreement qnd conditions,

(2) Jf the City of Toronto desire to efercise the right of taking over the

property necessary to be used in the working of the railways at the termination

of the said period of thirty years it tshall, not less than twelve months prior thereto,

give to the purchasers or the Company, as the case may he, notice of its intention so

to do.

(3) After the said City of Toronto shall have given notice of its intention

to take over the said property, it may at once proceed to arbitrate under the con-

ditions in that behalf and hoMi the City and the purchasers or the Company, as

the case may be, shall in every reasonable way facilitate such arbitration, and the

arbitrators appointed in the matter shall proceed so as, if possible, to make their

award not later than the time named by the City for taking over tlie said ]irop-

erry. But if from any cause tlie award shall not be made by such time or if either

party l)e dissatisfied witli tlie award, the City may nevertheless take possession of

the said railways and all the property and effects thereof real and personal neces-

sary to be used in connection with the working thereof on paying into Court either

the amount of such award, if the award be made, or if not upon paying into Court

or to the purchasers or ( onvi)any, as the ease may be, such sum of money as a judge

of the High Court of Justice may, after notice to the opposite party, order, and

upon and subject and according to such terms, stipulations and conditions as the

said Court shall by its order direct and prescribe, provided always that the rights

of the ])arties except in so far as herein specially provided shall not be affected or

prejudiced therel)y. In determining such value the rights and privileges granted

by the said agrecuu'nt and the revenue, profits and dividends being or likely to be

derived fi-om the enterprise are not to be taken into consideration, but the arbi-

trators are to consider only the actual value of the actual and tangible property,

plant, e([uipn:ents and works connected with and necessary to the operation of the

railways which is not to indude any land, property or rights acquired or used in

connection with the said street railway, and which do not actually form a part of

the said street rnilway undertaking necessary to the carrying on of the same.

(4) In arriving at such value the arbitrators are to consider and award

only the value of the said several particulars to the City at the time of the arbi-

tration, having regard to the requirements of a railway of the best kind and systeiii

then in operation and applicable to the said City.

(5) In the event of the City, at the expiration of the thirty years in the

first section of this Act mentioned, not exercising its right to take over the real

and personal property necessary to be used in connection with tlie working of the



said railways, the City may, at the expiration of auy succeeding year tliereafter,

exercise such right upon giving not less than six niontlii*' notice to tiie Company,
and the privileges of the company sliall continue until tlie City excrcities such right

;

provided always that whenever tlie City sliall exercise such right of taking over the

said property the provisions for determining the value thereof herein contained sliall

apply in the same maimer as if the City had exercised its right at the expiration

of tKe said period of thirty years.

5. The Company shall have power and authority to purchase, hold and take H«»wer of oon

by purchase of any corporation of person any lands or other property necessary for I^",uH"ng'
the construction, maintenance, accommodation and use of the undertaking, and l*nd.

also to alienate, sell or dispose of the same, but all such lands within the City of

Toronto shall be held subject to the conditions of the said agreement.

6.— (1) The Company is hereby authorized to enter into and execute a con-
(;;,„„p^ny

tract or agreement with the Corporation of the City of Toronto for the purpose of authorized to

assuming the contract and the covenants, agreements and obligations which the said a*rreeinent

purchasers in and by their said agreement with the said City of Toronto agreed to ^^"*' *"'^'-

do, perform, fulfil and execute; and upon such agreement, which may be in the

form and to the effect set forth in schedule " B " to this Act, being executed by

the Company and delivered to the City, the Company shall be substituted for the

purchasers and the purchasers shall be fore\er freed and discharged of and from all

and every covenant, condition, and obligation entered into by them in and by the

said agreement forming schedule " A " to this Act.

(2) jNTotwithstanding anything in the said agreement or in this Act con-

tained, all wschool taxes and lates payable by the said Company shall be subject to

and be governed by the general law respecting school taxes of incorporated com-

panies as to all holders or owners of the stock thereof other than the present owner

01- holders.

7. The capital stock of the Company shall be $1,000,000 divided into 10,000 capital st.Kik

sl>ares of $100 each.

8. The head office of the Company shall be in the City of Toronto, in die Head offic*.

Province of Ontario.

9. The persons mentioned by name in the first section of this Act are hereby pn,vi8ion8l

constituted provisional directors of the Company, and shall hold office as such until «Hre('tor«.

other directors shall be elected under the provisions of this Act by the shareh()ld<n\r

f:nd shall have power and authority to open stock books, and to procure subscrij)-

tions for the undertaking, and to call a general meeting of the shareholders for the

election of directors, as hereinafter provided; and the said provisional directors,

c. a majority of them, nuiy in their discretion exclude any person from sul>scribin;/.

10. Aliens and companies incorporated abroad, as well as British subjects j^j^,,^ „f

and corporations, whether resident in this Province or elsewhere, may be share- aliens,

holders in the Company, and all such shareholders shall be entitled to vote equally



with British subjects, and shall also be eligible for office as directors of the

Company.

fications 11. Xo person shall be elected a director unless lie shall be the hoh^er and

owner of at least ten shares of the stock of the Company, upon which all calls have

been paid.

12. When, and so soon as shares to the amount of $100,000 of the capital

stock of the Company shall have been subscribed, and ten per cent, thereof shall

have been paid in to one of the chartered banks of the Dominion, having an office

in the Province of Ontario, the provisional directors shall call a general meeting of

subscribers for the purpose of electing directors, giving at least ten days' notice in

the Ontario Gazette, and in one newspaper published in the City of Toronto, of

the time, place and object of the said meeting; and at such general meeting the

shareholders present, either in person or by proxy, who shall at the opening of such

meeting have paid ten per cent, on the stock subscribed by them, shall elect five

persons to be directors of the above Company in manner and qualified as herein-

before described ; and the sum so paid shall not be withdrawn from the bank, except

for the purposes of this Act.

ecjuent ' 13. Thereafter the general annual meeting of the shareholders of the Com-
pany for the election of a board of five directors, and the transaction of other busi-

ness connected with, or incident to the undertaking, shall be held at the head office

of the Company, or elsewhere as the directors may deem most convenient on such

day and at such hour as may be directed by the by-laws of the Company, and public

notice thereof shall be given at least four weeks previously in the Ontario Gazette,

and once a week for the same period in some newspaper published in the City of

Toronto.

ialgeiier-
^^' ^P^cial general meetings of the shareholders of the Company may be

lee-tings. held at such places, and at such times, and in such manner, and for such purposes

as may be provided by the by-laws of the Company upon such notice as is provided

in the last preceding section.

lavement 15. The affairs of the Company shall be managed by the board of directors,

)mpany. ^ majority of whom shall constitute a quorum.

jrporatioii
16. Sub-sections 1, 2 and 3 of section 16 of The Street Railway Act aje

'reby incorporated herein and made part of and are to be considered as sections

s'.'f, 2'and of this Act and are to apply to the acquisition by the Company of sites for power,

buildings, and otlier necessary privileges.

^17. The fare of every passenger shall be due and payable on entering the

car or other conveyance of the Company, and any person refusing to pay the fare

when demanded by the conductor or driver, and refusing to (pi it the car or other

conveyance when requested so to do. shall be liable to a fine of not more than $10.

beside costs, and the same shall be recoverable b(>fore anv Justice of the Peace,



18. Section 34 (except so much of sub-section 15 thereof as is prohibitive Cfruin pro-

of a person being chosen a director by reason of his holding any office, place or ^'^^ "* "j-^^"

employment in the Company), sections 35, 36, 37, 38 and 42 of llie Railway J cf incorporated.

of Ontario, shall be incorporated with and be deemed and taken to be clauses or

sections and parts of this Act, and shall apply to the Company when not inconsistent

with the provisions herein, and wherever in the said sections of The liailway Act

the words "special Act'' occur they shall mean this Act.

19.— (1) The Company shall have power by and with the constant of any power u.

of the local municipal corporations in the County of York to accjuire privileges, to
J^^J^^^**^***'

build and operate surface railwa3^s on all days except Sundays within the limits

of such municipalities, over roads within their jurisdiction, by electric or other

motive power, and upon such terms and conditions and for such periods bnt not

to extend beyond the 31st day of August, 1921, as may be agreed upon between

the Company and such local municipal corporation, subject to the rights and privi-

leges which any other company or corporation may be entitled to for or in respect

of a surface street railroad within the limits of the said municipality.

(2) And the said local municipal corporations respectively are hereby auth-

orized and empowered to make and enter into sucli agreements.

1^3) Upon the acquisition of such privilege the Company shall have power

to construct, build and operate a railway or railways in such municipality or muni-

cipalities, over roads within tlieir jurisdiction, in respect of which such privilege

has been acquired, subject to the terms and conditions that may be contained in

any such agreement or agreemcni^!. and subject as aforesaid.

(4) Provided always that if any such local municipality or any part thereof

;S'hall be annexed to the Qity of Toronto during the said period of thirtA* years

or any extension thereof as hereinbefore provided the railway or railways belonging

to the Company constructed within the said local municipality or such part thereof

as may be annexed as aforesaid and the working thereof, and the Company in rela-

tion thereto shall have all the rights conferred by and be subject to all the terms

and conditions of the said agreement (being schedule " A " to this Act) and shall

be released and discharged from all agreements, covenants and conditions to the

said local municipality so far as the said railway or railways are within the said

City.

20. The Company shall also have power to enter into agreements with any Agj^emente

other company or corporation owning a privilege for the o])eration of a surface c„„,panie8, Ac

railwav within the limits of the said local municipalities to acquire or lease any

such privilege, or to make traffic or operating arrangements with any such

company or corporation upon such terms and conditions as the board of direc-

tors of the contracting companies or corporations may fix and agree, but every such

agreement or arrangement must be sanctioned at a si)ecial general meeting of the

shareholders of the Company called for the purpose of considering the same by a

vote of at least two-thirds in value of all the shareholders of the Coujpany.



powers.

Acquiring 21. The Company shall also have power by and with the consent -of the

^Tr^oses
^^^^'^ councils of the respective municipalities to acquire and hold any lands or premises

01 any estate or interest therein for park or pleasure grounds and for no other

purpose within the limits of the City of Toronto or any of the said local munici-

palities, and the said Company is authorized to improve and lay out such lands

or premises for parks or places of public resort, to be used on all days except

Sundays, and to mortgage or lease the said lands or premises or any portion thereof

as they may think expedient and to sell from time to time such portions of such

lands as they may deem unnecessary for tiie said purposes.

(1) Provided always tliat the land to be held as aforesaid shall not exceed

300 acres, and not more than 100 acres in one locality, and it is hereby declared

that any land or premises, estate or interest therein which may be acquired by the

Company under the provisions of this section shall not be property which the City

in taking over the real and personal property of the Company at the expiration of

the said period of thirty years or any extension thereof shall be bound to acquire.

Provided moreover, that the Company shall not under this section have power to

ac(iuire any lands after the lapse of seven years after the passing of this Act; and

provided also that nothing in this section contained shall be deemed to enable the

Company to carry on the general business of a land company.

Bonding 22.— (1) The directors of the Company, under the authority of the share-

hohlcrs to them given at any special general meeting called for the purpose and

in the manner ])r()vided by this Act, at which meeting shareholders representing at

least two-thirds in value of the subscribed stock of the Company, and who have

paid all calls due thereon, are present in person or represented by proxy, may, sub-

ject to the provisions in this Act contained, issue bonds, debentures or other securi-

ties signed by the president or other presiding officer, and countersigned by the

secretary, which counter-signature and the signature of the coupons attached to

the same may l)e engraved; and such bonds, debentures or other securities may be

made payable at such time not exceeding, however, in any case the expiration of

thirty years from the 1st day of September, 1891, and in such manner and at such

place or places in Canada or elsewhere, and may bear such rate of interest not ex-

ceeding six per cent, per annum as the directors think proper:

—

(V;) The directors may issue and sell or pledge all or any of the said bonds,

debentures or other securities at the best price and upon the best

terms and conditions, which at the time they may be able to obtain,

for the ])iirpose of raising money for prosecuting the said undertak-

ing.

(/)) N"o such bond, debenture or other security shall bo for a less sum than

one hundred dollars.

(c) Tlie power of issuing bonds conferred upon the Company hereby shall

not be construed as being exhausted by such issue, but such power may
be exercised from time to time upon the bonds constituting such issue

being withdrawn or paid off and duly cancelled.



(2) The Company may secure such bonds, debentures or other securities by
a mortgage ^deed creating such mortgages, charges and incumbrances upon the
whole of such property, assets, rents and revenues of the Company, present or future,
or both, as are described in the said deed, but sucii reut« and revenues siiall be sul>-

ject in the first instance to the payment of tiie working exj)enses of the undertaking-

(a) By the said deed the Company may grant to the liolders of sucli bonds,

debentures or other securities, or tiie trustees named in sucii deed,

all and every the powers, rights and remedies granted hy this Act
in respect of the said bonds, debentures or otiier securities, and
all otlier powers, rights and remedies not inconsistent witli

this Act, or may restrict the said hoklers in the exercise of any
power, privilege or remedy granted by tbis Act, as the case may be;

and all the powers, rights and remedies so provided for in such

mortgage deed shall be valid and binding and available to tlie said

holders in manner and form as therein provided.

yb) Every such mortgage deed shall be deposited in tiie office of the Pro-

vincial Secretary, of which deposit notice shall be given by the Com-
pany in the Ontario Gazette.

(3) The bonds, debentures or otiier securities hereby autliorized to i)e issued,

shall be taken and considered to be the first preferential claim and charge upon the

Company, and the privileges acquired under the said agreement by this Act con-

firmed, and the undertaking, tolls and income, rents and revenues, and real and

personal property thereof at any time acquired, save and except as provided for in

the next preceding sub-section :

—

And save and except the bonds or debentures for $()00,0()0 issued by tlie

Toronto Street Railway Company referred to in the said agreement so far as tlie

same are now a charge on the undertaking and subject to the charges in favor of

the City provided by the said agreement.

(a) Each holder of the said bonds, debentures or other securities shall l)e

deemed to be a mortgagee or incumbrancer upon the said securitiet*

pro rata with all the other holders, and no proceedings authorized by

law or by this Act shall l»e taken to enforce payment of the said bonds,

debentures or other securities, or of the interest thereon, except

through the trustee or trustees ap])ointed by or under such mortgage

deed.

(4) If the Company makes default in paying the principal of or interest on

any of the bonds, debentures or other securities hereby authorized, at the time when

the same, by the terms of the bond, debenture or other security, becomes due and

payable, then at the next annual general meeting of the Company, and at all sub-

sequent meetings, all holders of bonds, debentures or other securities so being and
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remaining in default shall, in respect thereof, have and possess the same rights and
privileges and qualifications for being elected directors and for voting at general

meetings as would attach to them as shareholders if they held fully paid up shares

of the Company to a corresponding amount.

(a) The rights given by this sub-section shall not be exercised by any such

holder unless it is so provided by the mortgage deed, nor unless the

bond, debenture or other security in respect of which he claims to

exercise such rights, has been registered in his name, in the same
manner as the sliares of the Company are registered, at least ten days

before he attempts to exercise the right of voting thereon, and the

Company shall be bound on demand to register such bonds, deben-

tures or other securities, and thereafter any transfers thereof, in the

sauie manner as shares or transfers of shares.

(b) The exercise of the rights given by this sub-section shall not take away,

limit or restrain any other of the rights or remedies to which the

holders of the said bonds, debentures or other securities are entitled

under the provisions of such mortgage deed.

(5) All bonds, debentures or other securities hereby authorized may be made

pa3'able to bearer, and shall in that case be transferable by delivery, until registra-

tion thereof as hereinbefore provided, and while so registered they shall be trans-

ferable by written transfers, registered in the same manner as in the case of the

transfer of shares.

Limit of bond- 23. The issuG of bonds, debentures or other securities by this Act authorized,
ing powers.

gj^^j^ ^^^ exceed the sum of $35,000 for each mile of street railway track constructed

or under contract for construction (d any time; inclusive of their tracl's constructed

Of under contract for construction over any lands acquired, or which may he

acquired for flie purposes thereof, and also of their trades constructed or under con-

tract for construction authorized by section 19 of this Act. Provided that such

bonds, debentures or other securities shall not in any way interfere with or pre-

judice the right of the City in case it chooses to exercise its right to take over the

undertaking in ])ursuance and on ihe terms of the said agreement, in which case

tlie said Ijonds, debentures or other securities shall cease to be a charge on the

undertaking, but they shall nevertlieless be a cliarge on any moneys to be paid by

the City therefor. 56 Tic. chap. 101, sc-. 1.

24.— (1) Whereas among t]ie terms embodied in the Conditions referred to

proceeds of in the Said agreement it is stipulated that the purchasers are to satisfy the Treasurer
bonds. ^f 1],^. p^-^ City, that means are provided for meeting the payment of such bonds

or debentures as the Company niay issue at the maturity thereof, and it is expedient

to substitute in lien of such stipulations the following provision:—Tt is therefore

enacted that the net proceeds of all or any of such bonds or debentures issued in

pursuance of the power by this Act conferred shall be laid out and expended in the

purchase or a((|nisition of the rails, rolling stock, motor, buildings and landvS re-

quired therefor, and other necessary plant, fixtures and materials and in the laying
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of such rails and erection of siicli plant, and in execution and fulfilment of tlie

conditions of the said contract or agreement for tlie change of tlie system entere<l
into by the said purchasers to be assumed by the Company a« hereinbefore pro-
vided, and in rarrying out and completiny the undertakiiuj. and in the arquisilinn

of such privileges and the construction of such lines and works fw may be rftjuirrd
to enable the Company to run their cars to points beyond the limits of the City of
Toronto, provided that the aggregate distance of such po.nts from said limits shall
not exceed fifteen miles, and that no one part of such aggregate shall exceed five
miles; but the proceeds of such bonds shall not be devoted to the acquisition of the
privileges owned by any other company or corporation for the operation of surface
railways in the County of York, without the consent first obtained in writing of
the trustees to be named in the mortgage deed. Nothing herein contained shall

impair or affect the rights of the said City or the obligations of the Company under
section 16 of the agreement forming Schedule " A " to the Act passed in the fi/ith

year of Her Majesty's reign and chaptered 99. 56 Vic. chap. 101, s. 2.

(2) It is hereby declared that all bonds, debentures or other securities

at any time issued by the said Company shall forthwith, after the issue thereof,

be handed o\er to trustees to be named in the mortgage deed, which, under tlie

provisions of the twenty-second section of this Act the Company is authorized and
empowered to oi-ant, for the purpose of securing such bonds, debentures or otlier

securities, and shall only apply the same from time to time under the provisions

of sub-section 1 of this clause, and as such payments may be earned by tlie actual

expenditure of money for the purposes therein set forth and in discharge of the

said $600,000 of bonds or debentures.

25. And whereas doubts have arisen as to the construction and effect of sec- coinjmny not

tions 21 and 22 of the said conditions, it is hereby declared and enacted that the ^ t'ef^'t

• 1 /-^ 1 n 1 T • • 1

' snow or loe on
said Company shall not deposit snow, ice or other material upon any street, square, highways.

highway, or other ])ublic place in the City of Toronto without having first obtained

the permission of the City Engineer of the said City or the person acting as such.

26. The said Company shall have power and authority to become parties t<i Negotiable

promissory notes and bills of exchange for sums not less than one hundred dollars, '"*"^^™™e"'^-

and any such ])romissory note or bill of exchange made, accepted or endorsed liy the

President or Vice-President of the Company, and countersigned by the Secretary

and Treasurer of the Company, shall be binding on the Company, and every such

promissory note or bill of exchange so made shall be presumed to have been made

with proper authority until the contrary be shown, and in no case shall it he neces-

sary to have the seal of the Company afhxed to such promissory note or bill of ex-

change; provided, however, that nothing in this section shall be construed to auth-

orize the said Company to issue notes or bills of exchange payal)le to bearer, or

intended to be circulated as money, or as the notes or bills of a bank.

27. In this Act "Street" shall include any highway: "The Lands" eh^dl
^j^^^j^^^^j

mean the lands which by the special Act are authorized to be taken and used ^^^ !!2,V^^'' „

the purpose thereof; "The Undertaking" shall mean the railway, and works of ..^he Under-

whatever description, by the special Act authorized to be executed. taking."
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Enforcing
agreements,
etc., between
Toronto Rail-
way Company
and the City
of Toronto.

.28. In case of neglect or failure either on the part of the Toronto Railway

Company or on the part of the Corporation of the City of Toronto, to perform any

of the covenants, agreements, obligations or provisions contained in the said Act,

and in the said agreement and conditions incorporated therewith, and in case either

the Corporation of the City of Toronto or the Toronto Railway Company shall

bring an action to compel the performance of or to restrain the violation of any

of the said covenants, obligations, agreements or provisions, the Court before whom
the action shall be tried shall enquire into any such alleged breach, and the nature

and extent thereof, and shall make such order as may be necessary in the interests

of justice to enforce a substantial compliance with the said Act, agreement and

conditions, and may enforce the same by the order and injunction of the Court.

liS Vict. chap. 102, s. 1.

Penalty for

default in st

vice.

Proviso.

I'roviso.

29. hi the event of the said Company neglecting or refusing to give a service

of cars reasonably complying with the provisions of the said agreement and condi-

tions, the Company shall, in addition to any other remedies provided by law, be

liable to pay. to the City for such neglect or refusal tlie sum or sums of $100 for

each day they shall so neglect or refuse, ivhich sum or sums may be recovered in

an action by the said Corporation in any Court of competent jurisdiction. Such

sums or amounts are hereby declared to be in the nature of liquidated damages and

shall he so licld in any action for the recovery thereof; provided that the provisions

of section .'./O of the Conditions forming part of the schedule to said Act shall not

apply to any sucli neglect or refusal ; provided further that any neglect or refusal

caused by fire, stril-es. civil commotion, the act of God or the King's enemies, shall

not be within the provisions hereof. 4 Edw. Yll. chap. 93, s. 3.

SCHEDULE -A.''

{^Section 1.)

Tills Indenture made (in triplicate) the first day of September, one thousand
eight hundred and ninety-one.

Between the Corporation of the City of Toronto, hereinafter called the ^'Corpora-

tion." of the first part; and George Washington Kiely, of the City of Toronto,

Esquire; William ^JcKenzie, of the City of Toronto, contractor; Henry
Azariah Everett, of the City of Cleveland, in the State of Ohio, Secretary

of the East Cleveland Railway Company (Electric), and Chauncey Clark

Woodworth, of the (Mty of Rochester, in the State of Xew York, Esquire,

hereinafter called •• the purchasers," of the second part.

1. Whereas by virtue of an Act of the Legislature of the Province of Ontario,

being 52 Victoria, chapter 73, intituled An Act respecting the City of Toronto,

the Corporation of the City of Toronto was empowered, after having acquired the

ownership of the railways of the Toronto Street Railway Company and all the real

and personal property in connection with the working thereof, to sell, lease
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or otherwise dispose of the same to any one or more persons, firms or eorporationt-

on such terms and for such periods as miglit be agreed upon between tlie City and
th(! said persons, firms or corporations;

2. And whereas under and by virtue of anoUier Act of the said Legislature,

being 53 Victoria, chapter 105, the said Corporation was empowered to j)roceed

to art)itration under the 18th resolution of the agreement therein referred to in

order to determine the value to be paid by the said Corporation to the Toronto

Street Railway Company for the said railways and the said real and [lersonal

property

;

3. And whereas the Corporation proceeded with the said arbitration, and

an award was duly made therein on the 15tli day of April, A.I). 1S!H, whereby the

said value was determined to be the sum of $1,453,788 inclusive of certain out-

standing debentures charged upon the said nndertaking to the amount of $()()(),()()0;

4. And whereas the Corporation paid into the High Court of Justice,

Chancery Division, the amount of the said award and acquired the said railways

and i)roperty and is now in possession and full enjoyment thereof;

5. And whereas the said Corporation resolved to sell the said railways and

all the ])roperty so acquired by the City from the Toronto Street Railway Company-

and also to dispose of the right to operate surface street railways in the City of

Toronto as hereinafter mentioned, as more fully appears from the said award and

from the conditions, tender and by-law which are annexed to this agreement and

made part and parcel thereof;

.6 And whereas the Corporation advertised for tenders for the purchase of

the said railways, property and privilege, and the Purchasers (Kiely, McKenzie &•

Everett), tendered therefor and their said tender was duly accepted by the said

Corporation

;

7. And whereas a by-law authorizing the execution of an agreement between

the Corporation and the said Purchasers was duly passed by the said Corporation

on the 27th day of July, A.D. 1891, in pursuance whereof this agreement has been

duly prepared and approved;

8. And whereas the said Purchasers have associated with them the said

Chauncey C. Woodworth as a partner in the said undertaking;

9. And whereas the value of the horses, cars, harness, stock and other mov-

able property and effects referred to in the fifth paragraph of the said conditions

and payable in cash has been settled for the purposes of this agreement at the sum

of $475,000, and it has been agreed by and between the said parties that a first lien

or charge shall be created by these presents upon all the property which is the

subject of this agreement, and shall be held by the Corporation thereon for the
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balance (iiaiiicly, for the sum of $378,788 and interest), of the amount of the said

award, subject only to tlie charge create. l Uy the said debentures to the extent of

$(JOU,000 witli interest;

10. JN'ow this indenture witnesseth tiiat the said Corporation, in considera-

tion of the said sum of $475,000 now paid by the Purchasers to the Corporation

(the receipt whereof is l^ereby acknowledged) and of the premises, doth by these

presents in pursuance of all the powers in that behalf enabling it so to do, sell, grants

and assign to the Purchasers, their heirs, executors, administrators and assigns, all

the said railways and property acquired by the Corporation from the Toronto Street

Kailway Company as aforesaid under and in pursuance of the said arbitration and

award; and also all the extensions, additions and renewals to the said railways and

property, real and personal, made by the Corporation during its ownership of the

railw^ay; subject to the said outstanding debentures and to the said charge above

referred to, and to all the conditions herein mentioned. To have and to hold to

the Purchasers, their heirs, executors, administrators and assigns, to their sole and

only use, subject as aforesaid;

11. And this indenture further witnesseth that the Corporation for the con-

siderations aforesaid doth by these presents, in pursuance Of all the powers in that

behalf enabling it so to do, grant unto the said Purchasers, their heirs, executors,

administrators and assigns for a period of twenty years from the date of these

presents (which period shall be renewed for a further term of ten years, and no

longer, in the event of legislation being obtained to enable this to be done, the said

Corporation herel)y undertaking at once on request being made by the said Pur-

chasers to aid in procuring the needed legislation to authorize such renewal for such

furtlier period of ten years) the exclusive right for the said period of twenty years

and the said extended period of ten years, in the event of the said needed legisla-

tion l)eing obtained, and no longer, upon the aforesaid conditions to operate surface

street railways in tlie City of Toronto, excepting on the Island and on that portion,

if any, of Yonge street from the Ontario and Quebec railway tracks to the north

City limits over wliich the ]\retropolitan Street Eailway claims an exclusive right

to ojjerate sucli railways, and the portion, if any, of Queen street west (Lake Shore

Tvoad) over which any exclusive right to operate surface street raihvays may have

lu'cn gi-anted l)y the corporation of the County of York, and also the exclusive right

for the same term to operate surface street railways over the said portions of Y'onge

street and (,,)ueen street west (Lake Shore Road) above indicated so far as the said

Corporation can h'gally grant the same; but this clause and nothing contained in

this agre(Miieut sluill give or be construed to mean or give to the Purchasers the

power to engage in any other l)usiness than that of operating surface street rail-

ways as herein ])ermitted.

12. And it is mutually understood, declared and agreed by and between the

Corporation and its successors and the Purcliasers, their heirs, executors, adminis-

trators and assigns, that the said award, conditions, tender and by-law so attached

hereto as aforesaid, are incor]wrated with these presents and made ])art and parcel

thereof, and the said parties mutually and respectively covenant, promise and
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agree with eacli other to carry into ellect, observe, perl'oriii and lullii all the pro-

visions and stipulations therein contained and to be carried into ellect, observed,

performed and lulhlled by the said parties and tlieir al'oresaids respectively.

13. And the said Purchasers lor themselves, and each of lliem lor liimself,

and for their and each of their heirs, executors, administrators and assigns, cove-

nant, promise and agree with the Corporation, their successors and assigns, as

folloWs: that they will fulfil all the conditions, stipulaticms and undertakings in

this agreement contained, it being understood that the reference to particular mat-

ters to be performed by the Purchasers shall not diminish or limit the obligations

of this agreement.

14. The said Purchasers and their aforesaids covenant as aforesaid with the

said Corporation, that they will pay to the said Corporation the said sum of

$378,788, being the balance of the said award, in four equal quarterly paymentt*

on the first days of December, March, June and September next, or the first juri-

dical day thereafter, respectively, with interest at the rate of 5 per cent, per

annum from the date of this agreement, on the amount thereof then remaining

unpaid.

15. And that they will yearly and every year during the term covered by

this agreement, pay to the Corporation through its City Treasurer the sum of

$800 per annum per mile of single track, or $1,G00 per mile of double track,

occupied by the rails of the said railways within the said limits (not including

-turnouts, iho Jength of which are to be approved of by the City Engineer), in

four equal quarterly instalments on the first days of January, April, July and

October in each year, or on the first juridical day thereafter respectively, the first

instalment to be the proportionate part. of the quarterly instalment accruing fron«

the date of these presents to the first day of October next.

16. And that they will monthly, and every month during the term covered

by this agreement, on the first :Monday of each month, pay to the Corporation

through its City Treasurer, the percentages in the said conditions and tender

referred to, being the following ])ercentages of the gross receipts from passenger

fares, freight, express and mail rates, and all other sources of revenue derived

from the traffic obtained by the operation of the said railways, namely;—

On all gross receipts up to $1,000,000 per annum, 8%
Between $1,000,000 and 1,500,000

a 10%

1,500,000 and 2,000,000
a 12%

2,000,000 and 3,000,000
u 15%

^nd on all ^ross receir)ts over 3,000,000
n 20%

17. And it is further understood, declared and agreed between the parties

to these presents, that should the Corporation within a reasonable time eliminate

from clause 31 of the said conditions, the provision requiring a class of tickets

to be sold at the rate of 8 tickets for 25 cents, for use during certain specified

hours of the day, then, and in that event, the said Purchasers for themselves, their
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executors, adiiiiiiistratora and assigns, covenant, promise and agree with the Cor-

poration and their successors that they will in accordance with their said tender in

that behalf, pay to the Corporation and its successors during the unexpired period

of the said term covered by this agreement two {2) per cent of the said gross

receipts, in addition to tiie percentages hereinbefore mentioned, such additional

percentages to be payable monthly as aforesaid.

18. The Purchasers, in addition to the other considerations payable to the

Corporation for the said railways and property, shall pay to the Corporation the

following items, viz.

:

(1) The actual cost to the Corporation of tlie extensions and additions to

the tracks, made by the Corporation since the acquisition thereof.

(2) The actual cost to tlie Corporation of additions to plant and materials

for the use of said railway handed over to the Purchasers.

(3) The actual cost to the Corporation of the new horses purchased since the

railway has been acquired.

(4) One-half of the actual cost to the Corporation of the painting, renovat-

ing and other repairing done to the cars, plant and appliances of the raihvay since

the acquisition thereof from the said street railway company.

19. The Purchasers covenant that they will wtII and tndy pay to the hold-

ers of said hereinbefore mentioned debentures as they mature the said sum of

$600,000, thereby secured and interest thereon from the date of these presents,

and will indemnify and save harmless the Corporation from all claims and demands

in respect thereof.

20. That they will i)uild and equip or cause to be built and equipped a car

factory, within the limits of the City of Toronto, for the manufacture and repair

of all the cars and railway plant used on the said railways, and will there continu-

ously carry on, or cause to be carried on, such business, and the manufacture and

repair of all the said cars and railw^ay plant during the term covered by this agree-

ment, and that the performance of this clause may be specifically enforced by the

order and injunction of the High Court of Justice.

21. And it is hereby agreed that all the said railway property liable to be

assessed for school purposes, shall be assessed for public school purposes, and that

the rates levied in respect thereof, shall be payable to the public school funds of

the City of Toronto.

22. And it is further understood, declared and agreed between the said

parties to these presents that the delivery over and acceptance of the said property

shall not interfere with the rights of the parties under clause three of the said con-

ditions, but that notwithstanding this act the Judge of the County Court of the
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County of York shall settle any ditference that may arise between tiie parties iu
respect thereof, and the sion so settled by liim shall be forthwith paid by the party
liable to the party to whom the same is found due.

23. And it is further understood, dcclured and agreed l)y and between the
said Corporation and the said Purchasers that if the said rurchasers form a joint

stock cojupany for the purpose of carrying this agreement into effect then, upon
payment of the said sum of $378,788, and interest as aforesaid, the said Company
shall, upon executing the necessary contract of substitution be substitute;! for the

said Purchasers, and the said clause 23 of the said conditions shall ai)ply to such
company so to be formc^l as aforesaid, and shall cease to apply to the individual

purchasers, who shall thenceforward be dischargcnl from all individual liability

in the premises.

24. And it is further declared, covenanted and agreed by and between the

parties to tlu^e presents that all the ))roperty the sul)ject of this agreement is

hereby charged wdth the payment of all the moneys to be paid under this agree-

ment as the purchase money of the said property.

25. And it is further covenanted and agreed by and between the parties to

these presents that the payment of the said gross percentages monthly, and mile-

ages quarterly, and the fulfilment of the obligations of the said conditions shall

be a lien and charge on the said railways and the property used in the working

thereof, both before and after the incorporation of the said Company intended to

be substituted as aforesaid in the place of the said Purcluisers, but this provision

shall not interfere wdth the right of such Purchasers or of the said Company after

the. payment of the purchase moneys as aforesaid to sell and dispose of any pro-

perty which is not required for the operation of the said railways; all the pro-

perty however w^hich replaces that which may be sold or disposed of is to be charged

umder this clause as the original property is now hereby charged, and all after

acquired property is to be in the same manner charged for the fulfilment of the

said obligations,

26. And it is further covenanted and agreed by and between the ])arties to

these presents, that a sufficient supply of each of the classes of tickets mentioned in

the said conditions, si all at all times be kept for sale, and sold to all persons desir-

ous of purchasing the same, on all cars while running through the streets of the

City, and also at the ])ublic offices of the purchasers.

27. And it is further understood, declared and agreed by and between the

said parties that in fixing tiie allowance to be uuide for horses which have been

sold by the Corporation, and therefore not forthcoming under the ])rovision in

clause 3 of the said conditions, the Corjioration shall only be liable to account for

and pay the price realized on such sales.

28. And it is further understood, declared and agreed by and hetwee?! the

said parties, that the system of accounts and bookkeeping to be adopted by the

Purchasers shall be subject to the approval of the City Treasurer and the auditors

appointed by the City.

2m
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29. And it is further covenanted and agreed between the parties to these

presents that all conveyances, assurances and instruments necessary to carry out

fully these presents shall from time to time be executed by the parties hereto, the

same to be settled by James S. Cartwright, Q.C., Registrar of the Queen's Bench
Division of the High Court of Justice, in ease the parties differ about the same,

30. All outstanding ear-fare tickets issued by the Corporation or by the

Toronto Street Railway Company prior to the date hereof shall be accepted as fares

by the Purchasers when presented by passengers on the conveyances of the said

railways subsequent to the date hereof; and the Corporation agrees that upon such

tickets being returned to it from time to time, it will pay to the Purchasers the

same prices therefor for which such tickets were issued by the Corporation and

said Toronto Street Railway Company respectively.

In witness whereof the said Corporation has hereto afhxed it^ corporate

seal, under the hand of Edward Frederick Clarke, Esquire, Mayor of the said City,

and Richard Theodore Coady, Esquire, City Treasurer and keeper of the said seal,

and the said Purchasers have set their respective hands and seals.

Signed, sealed and delivered

in the presence of

Thomas Caswell,

Geo. Kappei/E.

[seal].

E. F. Clarke,

Mayor.

R. T. Coady,

Treasurer.

G. W. Kiely.

William McKenzie,

By his Attorney,

mcol Kingsmill, )-
[seals.]

H. A. Everett,

C. C. WOODW^ORTH,



19

TllK AwAltl). CONDITIOXS. TeNDKU AND Hv-LAW.

Referred to in the agreement liereto attaeluHl, dated tlie llrst day of Sep-
tember, 1891, between the Corporation of the City of Toronto and (Jeorge Wash-
ington Kiely, William ^IcKenzie, Henry Azariah Everett and Chauhcey Clark
Woodworth.

XJonditioNs of sale of the ^Street RaUway Franchise of the City of Toronto,

as adopted htj the City Council May ;>///. 1891.

1. The privilege to be disposed of is the exclusive right («ubject as herein-

after provided) to operate surface street railways in the City of Toronto—except-

ing on "the Island'' and on that portion (if any) of Yonge street, from the

Ontario and Quebec railway tracks to the north City limits, over which tlie Metro-

politan Street Railway Company claims an exclusive right to operate such rail-

way<^. and the portion (if any) of Queen street west (Lake Shore Road) over

which any exclusive right to operate surface street railways may have been granted

by the Corporation of the County of York—for a period of twenty years, which

shflJ be renewed for a further period of ten years in the event of legislation being

obtained to enable this to be done; and the City will assist in endeavouring to

secure such legislation.

{a) Over those portions of Y^onge street and Queen street west (Lake Shore

Road) above indicated, the purchaser shall have an exclusive right to operate sur-

face street railways, so far as the City can legally grant the same.

2. The party whose tender is accepted (and who is herein called ''the ])ur-

chaser'^) must take over all the property to be acquired by the City from the

Toronto Street Railway Com])any, as it stands on the date of the acce])tance of

the tender, including the rails, points and substructures of all tracks now laid, real

estate, buildings, shops, rolling stock, horses, machinery, stock and all other articles

covered by the award of the board of arbitrators at the amount of said award.

3. Particulars of the said property are set forth in the schedule attached

to the award of the. said board of arbitrators; but the City will only undertake as

to the tracks actually constructed and the real estate, buildings and sho])s that all

of the articles mentioned in said schedule will be forthcoming.

{a) The City will convey and deliver to the purchaser and the purcluiser

shall take over and pay for all the property and effects (whether mentioned in said

schedule or otherwise) which the City acquires from the Toronto Street Railway

Company under the said award, and if anything mentioned in said scheihile is not

•forthcoming, or if anything is acquired by the City, as aforesaid, which is not

specified in said schedule, the purchase money to be paid as herein provided sliall

be subject to such increase or abatement as may be agreed upon between the City

and the purchaser, or (in case they fail to agree within ten days after acceptance

of tender) as shall be fixed by the Judge of the County Court of the County of

York, who is hereby appointed sole arbitrator for that purpose, with all the powers

of arbitrators appointed under the sections of The MunuipaJ Act relating to the

{ippointment of arbitrators.
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4. The purchaser iiiiLst accept the title to the above properties wliich the

City acquires or will acquire by virtue of the award of the arbitrators, and must
search the same at Jiis own expense, and the City is not to be bound to produce
or show any documents or evidences of title except such as are in its possession

or j)ower,

5. The sum tendered for the above properties, except horses, cars, harness,

stock and other movable properties and etfects (which are to be paid for in casli

at the time the contract is entered into) may either be paid in cash or secured to

the satisfaction of tlie City Treasurer, and paid in four equal quarterly payments,

counting froiu the (hite of contract, and bearing interest at the rate of 5 per cent.

per annum froui ^lay IGtIi, 1S91, till paid.

X.B.—Hiere is outstanding $()()0,()()0 debentures issued under the authority

of tlie Act 47 \'ic. (Ont.) chap. 77, bearing interest at G per cent, per annum, pay-

able half-yearly, and forming a charge upon the undertaking as in said Act is

provided. These debentures do not nudure until 1914. iThe purchaser takes the

property subject to this cliarge, and also to certain existing mortgages amounting

to about $40, ()()() and assumes payment of tliese witli the interest accruing thereon

from (hue of ])urchase.

6. 44ie ])urchaser shall not charge the undertaking witli l)onds or deben-

tures for a longer period than the terui of this contract, and must satisfy the City

Treasurer that ineans are provided for meeting such obligations at maturity.

7. At the termination of this contract the City may (in the event of the

Council so determining) take over all the real and personal property necessary to

be used in connection with the working of the said railways, at a value to be deter-

inined by one or more arbitrators (not exceeding three) to be appointed as pro-

vided in TJw MvnicipaJ Act and the Acts respecting Arhltmtions and References,

and to liave all the ])o\vers of arbitrators appointed nnder said Acts, and each party

shall beai- one-half of the cost of the necessary arbitration at conclusion of term

of lease, Init the City sliall only pay for the land conveyed by them to the ])ur-

chaser, what it is worth, without reference to its value for the purpose of operat-

ing a street railway or railways.

8. The City will construct, reconstruct and maintain in repair the street

radway ))oi-tion of the roadways, viz., for double track 1() ft. (> in., and for single

track, 8 ft. ;> in. on all streets traversed by tlie railway system, ])ut not the tracks

ana sul)structure required for the said railways.

9. 4'he i)iirchaser shall pay to tlie City Treasurer the sum of eight Inmdred

dollars per annum ])ei- mile of single track (not including turn-outs), such sum or

sums to be paid in four quarterly instalments, as follows: January 1st. April 1st,

July 1st and October 1st of each year, or on the first juridical day after each of the

said days respectively, and shall also ])ay the City Treasurer monthly on the first

^londay in each month — per cent, of the gross receipts from passenger fares,

freight, ex])ress and mail rates and all other sources of revenue derived from traffic
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obtained by operation of .<aid stm't railway system. All books, aecounU and
vouchers kept by the pureliaser simll bo subject to monthly audit by auditors, to Ije

appointed by the City Council, and all reasonable facilities for such audit sliall l>e

ailorded by the pureliaser.

Tracks, etc.. and Roadways.

10. The purcha.ser shall maintain the ties, stringers, rails, turn-outs, curves,

etc., in a state of thorough efficiency and to the satisfaction of the City Engineer,
and shall remove, renew or replace the same, as circum.4anc('s may ro(juire, and as

the City Engineer may direct. Wben a street upon which tracks are now laid

is to be paved in a permanent manner, on concrete or other like foundation, then

the purchaser shall remove ])resent tracks and substructures and replace the same,

according to the best modern practice, by improved rails, points and substructures

of such description as may be determined upon by the City Engineer as most
suitable for the purpose, and for the comfortable and safe use of the highway by

those using vehicles thereon, and all changes in the present rails, tracks, and road-

bed, construction of ne\v lines, or additions to present ones, shall Ix? done under

the supervision of the City Engineer and to his satisfaction.

(a) In the event of the ])urchaser desiring to make any repairs or altera-

tions to the ties, stringers, rails, turn-outs, curves, etc., on paved streets, the pur-

chaser shall re-pave the portion of the roadway so torn up at his owti expense.

w

11. When the purchaser desires or is retjuired to change any existing tracks

and substructures for the pur])ose of operating by electric or other motive power

approved by the City Engineer and confirmed by the City Council, the City will

lay down a permanent pavement in conjunction therewith upon the track allow-

ance (as herein defined) to be occupied by such new tracks and substnictures.

This shall first apply only to existing main lines and thereafter to branch lines

or extensions of main lines and branches, as and when the City Engineer may

from time to time recommend and the City Council may direct and retpiire; but

such tracks as are now laid on a permanently formed roadway, must, when so re-

quired as aforesaid, be changed by the purchaser as hereinbefore provided, with-

out any change of roadbed being made, or any expense occasioned to the City

thereby.

12. The gauge of the system (4 ft. 11 in.) is to be maintained on main lines,

and extensions tliereof, and l)ranch lines and extensions thereof: and the location

'of the railway on any street shall not be made by the purcha.^r or confirmed by

the City Council until plans thereof showing the propo.>;ed ])osition of the rails, the

style oip rail to be used, and the other works in each such street h-ave been sub-

mitTed to, and approved in writing, by the City Engineer.

13. The tracks shall conform to the grades of the streets upon which they

are respectively laid, and the purchaser shall not in any wiiy change or alter the

same without the written permission of the City Engineer.
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14. The purchaser will be required to establish and lay down new lines, and

to extend tlie tracks and street car service on such streets as may be from time to

time recommended by the City Engineer and approved by the City Council, within

such period as may be fixed by by-law to be passed by a vote of two-thirds of all

the members of said Council, and all such extensions and new lines shall be regu-

lated by the same terms and conditions as relate to the existing system, and the

right to operate the same shall terminate at tlie expiration of the term of this

contract.

15. No new lines or extensions of existing lines shall be opened for traffic,

until the purchaser has obtained a certificate in writing from the City Engineer that

the same has been constructed to his satisfaction.

16. The purchaser shall not extend any line of the said railway beyond the

limits of the City, or acquire, own, control or operate a line or lines connecting or

in conjunction with or adjoining a city line or lines forming practically prolonga-

tions thereof, without first having had the ])lans of the same [as to position, eleva-

tion and gradients on the highway or crossings of highways, or until an agreement

ha- been entered into whereby such suburban line or lines will be altered, (at

purchaser's expense) to conform to the grades established by the City when the

streets or routes become City property or within its limits], approved, in writing,

by the City Engineer, and confirmed by the City Council.

17. In case the purchaser fails to establish and lay down any new line, as

aforesaid, and to open the same for traffic, or to extend the tracks and services on

any street or streets within such period as may be fixed by by-laws of the City

Council, to be passed as herein provided, the privilege of laying down such new lines

or extensions on the street or ])ortion of street so abandoned by the purchaser, may
be granted by the said Council to any other person or company, and the purchaser

shall in such case have no claim against the City for compensation.

18. The City shall have the right to take up and replace the streets tra-

versed by the railway lines for the purpose of altering the grades thereof, construct-

ing or repairing pavements, sewers, drains or conduits, or for laying dowTi or re-

*pairing water or gas pipes, and for all other purposes within the powers of the

Corporation, without being liable for any compensation or damage that may be

occasioned to the working of the railway, or the w^orks connected therewith.

19. The privilege hereby granted is also subject to any existing rights

(statutory or otherwise) of any other corporation which now has power to open

or take up the streets of the City, such rights to be exercised with the permission

and under the direction of the City Engineer.

20. The purchaser shall, within one year from the 16th day of May,

1891, discontinue the use of the buildings as stables on Scollard Street, and also

the biiilflimrs on Yorkville Avenue.
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21. The track allowances (ae hereiuafter specified), whether for a single or
double line, shall be kept free from snow and ice at the expense of the purchaser,
so that the cars may be used continuously; but the purchaser shall not sprinkle
salt or other material on said track allowances for the purpose of melting snow or
ice thereon without the written permission of the City Engineer, and such permis-
sion shall in no ease be given on lines where horse power is used.

22. If the fall of snow is less than six inches at any one time, the purchaser
must remove the same from the tracks and spaces hereinafter defined, and shall,

if the City Engineer so directs, evenly spread the snow on the adjoinin*,' portionn

of the roadway; but should the quantity of snow or ice, etc., at any time exceed
six inches in depth, the whole space occupied as track allowances (viz.: for double
^acks, sixteen feet six inches, and for single tracks, eight feet three inches), shall,

if the City Engineer so directs, be at once cleared of snow and ice and the said

material removed and deposited at such point or points on or off the street as may
be ordered by the City Engineer.

23. If the purchaser becomes bankrupt or insolvent or makes any assign-

ment for the benefit of creditors, or becomes subject to the operations of any

winding-up Act, or allows an execution against his goods or lands to remain in

the hands of the Sheriff of Toronto unsatisfied for more than ninety days, then

and in any such case all the rails, stringers, ties, turnouts, pointe, sidings, etc.,

shall become the property of the City without compensation to the purchaser.

24. Electric or other new system of motor, or a combined system, approved

by the City Engineer and confirmed by the City Council as suitable, shall be intro-

duced within one year, and used upon such portions of the following streets as may
be required by the City Engineer and approved of by the Council, within three

years of the date of contract, viz.: Queen street from eastern City limit to High
Park (or as near thereto as the City may then have power to grant a right to oper-

ate a line on said street) ; King street, from its intersection at Queen street and

river Don to intersection with Queen street at lloncesvalles avenue; Front street

from Simcoe street to Frederick street ; Yonge street, from Front street to Ontario

and Quebec railway tracks; Frederick and (icorge streets, from Front to King

street; Sherbourne street, from King street to North Drive; Elm avenue, from

Sherbourne street' easterly to Glen Road; S]>adina avenue, from King street to

Bloor street; J^arliament street, from (^ueen street to Carlton street; Gerrard

street, from Greenwoods avenue to Parliament street; Carlton street from Parlia-

ment street to Yonge street ; College street, from Yonge street to Jameson avenue,

at intersection of Dundas street; Dundas street, from Queen street to the bridge;

Bloor street, from Sherbourne street to lloncesvalles avenue; York street, from

Front street to Queen street; McCaul street, from Queen street to College street;

Bathurst street, from King street to the Canadian Pacific railway tracks, and Broad-

view avenue, from Queen street to Danforth avenue.

26. Until such changes are carried out in such a manner as will permif

its disuse, horse power may be continued on branch and other lines, or parts of

same, under written permit from the City Engineer, wlio shall also have the right

to order extra horse power to be employed on steep gravies.
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26. The speed and service necessary on each main line, part of same or

branch, is to be determined by the City Engineer and approved by the City Council.

Day Cars.

27. Day cars are to commence running on all routes not later than 5.30 a.m.,

and to run until 12 o'clock midnight, at such intervals as the City Engineer, with

the approval of the City Council, may from time to time determine.

NiGiJT Cars.

28. Night cars shall be run on such routes and at such hours and intervals

as may be deemed necessary by the City Engineer and approved by the City Council.

TlCKKTS AND FaIU':S.

29. Singh- (easli) fares are to be five cents each.

30. Fares on night cars to be double tlie ordinary maximum single fare

rates.

31. A class of tickets must be sold at the rate of 8 for 25 cents, the same

to be used only by passengers entering tbe cars between the time the day cars com-

mence running and 8 a.m., and between 5 and 6.30 p.m.

A class of tickets must be sold at the rate of 25 for $1, and

Anotber class at the rate of 6 for 25 cents.

32. Cliildren under nine years of age, and not in arms, are to be carried at

half fare rates, and infants in arms are to be carried free; school children are to

have school tickets at the rate of 10 for 25 cents, only to be used' between 8 a.m.

and 5 p.m. and not on Saturdays.

33. The ])ayment of a fare shall entitle the passenger to a continuous ride

from, any ])oint on said railway to any otiier point on a main line or branch of said

railway witliin the City limits; and to enal)le this service to l)e carried out, trans-

fer arrangements must 1)0 made by the purcliaser to meet with the approval of the

City Engineer and the endorsation of the Council.

34. Police constables in uniform, detective police officers in tlie employ of

the City, and (while a fire is in progress) members of tbe City Fire Department in

uniform, shall !;(' cai'rifMl free.

35. The purcliaser shall be liable to, and shall indemnify the City against

all damages arising out of the construction or operation of the said railway system.
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Caus.

36. Cars are to be of the most approved design Tor service and comfort, in-

cluding heating, lighting, signal appliance, numbers and route l>oards. Tliey must
be kept clean inside and out, and shall not exhibit advertisements outside unless
under permit from the City Engineer. Tlie platforms must be provided with gateti.

Cars are to be used exclusively for the conveyance of i)assengers, unless otherwise
permitted by the City Engineer, and smoking will only be allowed on the front
platform of closed cars, and rear seat and platform of open cars.

CONDUCTOKS.

37. Each car is to be in charge of a uniformed conductor who sliall clearly

announce the names of cross streets as the cars reach tiiem. Conductors sliall not

permit ladies or children to enter or leave the cars while the cars arc in motion,
and shall only receive and discharge passengers on right or curb side of vehicle on
double track routes. On branch or light suburban lines, where horsepower is per-

mitted, single horse cars may be run in charge of a uniformed driver.

38. Cars are not to be overcrowded (a comfortable number of passengers for

each class of cars to be determined by the City Engineer, and approved by the

City Council).

Stopping of Cars.

39. Cars shall only be stopped clear of cross streets, and midway between

streets where distance exceeds 600 feet. Cars to have right of way, and vehicles

or persons not to obstruct or delay their operation.

SUNUAV Cahs.

40. No car shall be run on the J.ord's Day until a Sunday service has been

approved of by the citizens by a vote taken on the question.

Workmen.

41. No employee shall be compelled to work in the service of the railway

for a longer period than 10 hours per day, or than 60 hours per week, or on more

than G days per week, and no adult employee in the service of the railway shall

be paid less than 15 cents per hour.

42. Nothing herein contained shall be taken as ccmforring upon the pur-

chaser any right to construct or operate underground, overhead or elevated railways

in the City of Toronto, or a surface railway on the Island; and the right to con-

struct or operate, or to authorize the construction or operation of such railways

in the said City, or in any part thereof, is hereby expressly reserved.
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43. In ease of any dispute or diit'ei-ence of opinion arising during the terui

of tins contract between the purchaser and the City as to tiie meaning or construc-

tion of this specification, or of the contract to be prepared as herein provided, the

same shall be determined on summary application after two clear days' notice to

the other party by the person who, for the time being, fills the office of Judge
of the County Court of the County of York, who may, as arbitrator, determine the

same with the powers, as to costs and otherwise, of arbitrators under The Municipal

Act, with right to appeal to the High Court of Justice for Ontario, whose decision

shall be final.

44. The purchaser shall furnish to the City Engineer annually (on the first

of January) a statement of tracks, cars and all plant and appliances on hand on

that date, together with the value of the same.

Penalty.

45. A deposit in casli, or marked cheque payable to the order of the City

Treasurer, or other security, to the value of thirty thousand dollars ($30,000),

iand to the satisfaction of the City Treasurer, is to accompany each tender as a

guarantee, returnable by City if offer not accepted. Jn the case of the successful

bidder, the amount of the deposit will be retained until a formal contract, with

bonds, etc., in the usual form of City contracts, and to be approved by the City

Solicitor, has been duly entered into, and will be forfeited to the City if the pa.rty

fa^'ls to completely execute the contract within thirty days after notification to enter

into same.

46. In case of neglect or failure on the part of the purchaser to perform

any of the conditions of the contract to be entered into in accordance with the

above specification, the purchaser shall in eacli such case of failure forfeit and pay

to the City the sum of $10,000 as liquidated damages and not as a penalty.

47. The ])urchaser shall provide a waiting room near tlic corner of Front

and York streets (Union Station) suitable for the convenience of passengers taking

the cars at this point.

N.B.—Persons who v«;ubmit tenders on the foregoing specification may also

submit offers or tenders on their own terms and in such event one deposit shall

suffice. Persons may also submit offers or tenders on their own terms.

City Engineer's Office,

Toronto, May 6th, 1891.
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Award oi< tiik Ai{iiiTi{AToi;s.

A'e The Toronto Street liailiray.

To whom all these presents shall come:

•We, Kdmund John Senkler, ol' the City of St. Catharines, in the County
of Lincoln, and Province of Ontario, Judge of the County Court of the County
of Lincoln, and Charles Henry Eitchie, of the City of Toronto, in the County of

York, and Province of Ontario, one of Her Majesty's Counsel learned in the law,

send greeting.

Whereas the Corporation of the Citv of Toronto. Ity notice in writing Ijcaring

date the twenty-third day of November, A.D. 1889, and under the corporate seal of

the said the Corporation of the City of Toronto, and the hand of Hdward Frederick

Clarke, Esquire, M.P.P,, Mayor of the said City, and Kichard Theodore Coady,

Esquire, Treasurer of the said the Corporation of the City of Toronto, and keeper

of the City seal, addressed to the Toronto Street T^ailway Company, and served

upon the said the Toronto Street Railway Company upon the said twenty-third dav

of November, A.D. 1889, did require tlie said the Toronto Street Railway Companv
to take notice that the Corporation of the City of Toronto intended, at the expir-

ation of the term of the franchise granted to Alexander Easton, Esquire, by cei-

tain resolutions adopted by the municipal council of the said Corporation on tlic

14th day of MarcTi, 1861, and by a certain agreement made on the twenty-sixth dav

of March, 1861, between the Corporation of the City of Toronto and xVlexander

Easton, and by a certain by-law of the said Corporation passed on the twenty-seconrl

day of July, 1861, and numbered 353 (and which franchise the said Company then

claimed the right to exercise), and also of certain other franchises subsequentlv

granted by the said municipal council at different times for the said term to the

Toronto Street Railway Company, to assume the ownership of the railways of the

said Company, and of all real and personal property in connection with the working

thereof, on payment of their value to be determined by arbitration;

And whereas by an order made in the High Court of Justice, Chancery Divi-

sion, by the Honoural)le tlie Chancellor of Ontario, on Wednesday, the eighteenth day

of June, A.D. 1890, in the matter of an arbitration l)etween the Corporation of the

City of Toronto and the Toronto Street Railway Company, and in tl.e matter of the

Acts of the Legislature of the Province of Ontario, 52 Victoria, chapter 13, and 53

Victoria, chaptei" 105, upon motion that day made unto the said Court by Mr.

Robinson, Q.C., of Counsel for the Corporation of the Citv of 'I^oronto. and upon

reading the affidavit of C. R. W. Biggar, Q.C., a certain notice served by the said

City of Toronto on the said Toronto Street Railway Company on the twenty-third

day of November, 1889 (being the notice hereinbefore recited), the affidavit of

Patrick JosepTi McCormack, being the atfidavit of service of such notice, and upon

reading the notice of Tnotion therein, and a certain agreement made between one

Alexander Easton and the said the Corporation of the City of Toronto, on the

twenty-sixth dav of March, A.D. 1861 (being the agreement mentioned and referre<l
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to ill said notice), and upon hearing Counsel, the Honourable the Chancellor of

Ontario did, pursuant to tJie statute lirstly above named by the said order, appoint

Ediiiund Jolm Senkler, of the City of St. Catharines, Judge oi' the County Court

oi' tlie County of Lincoln, tSaniuel Barker, Esquire, and Charles Henry Eitchic;

one of Her Majesty's Counsel learned in the law, the arbitrators to ascertain the

value to be deterinined by arbitration under the said agreement;

And whereas tlie said arbitrators duly took upon themselves the burthen of

the said refer(;nce and arbitration, and duly weighed and considered the several

alh'gations made by and on behalf of the said the Corporation of the City of

Toronto, and the said the Toronto Street Eailway Company, the parties thereto,

and also the proofs, vouchers, and documents which have been given in evidence^-

before them;

Now, therefore, we, tlie said Edmund John Senkler, and Charles Henry
liitchie, being t^\o of the above named arbitrators (Samuel Barker, the other of

said arbitrators not joining in tlii^ award, although present at the making thereof),

do hereby make and publish this our award of and concerning the matters so re-

ferred to us as aforesaid, in manner following, that is to say:

We lind, award, adjudge and determine the value of the railways of the

said Toronto Street Railway Company, and of all real and personal property in

connection with the working thereof, to be the sum of one million four hundred and

fifty-three thousand seven hundred and eighty-eight dollars ($1,453,788).

We further find, award, adjudge and determine that the said railways, and

tlio said real and personal property so valued by us, consist of and include all the

r.iilways, and all tlie real and personal ])roperty specified or mentioned m the

schedule hereunto annexed, and also all other railways belonging to or worked or

constructed by the T(n'onto Street Railway Company within the City of Toronto

aforesaid, and all other real and personal property of the Toronto Street Railway

Company used or intended to be used in connection with their said railways or any

of them, and that the above mentioned sum so found by us is the value of all said

railways, and of all said real and personal property free and clear and fully and

completely exonerated and forever discharged of and from all mortgages, deben-

tures, bonds, debts, liens, encumbrances, claims and demands whatsoever either at

law or in equity, and of every nature and kind whatsoever.

We are of opinion that upon the true construction of the agreement of the

twenty-sixth of ]\Iarch, 1861, between the Corporation of the City of Toronto and

Alexander Easton, and the resolutions recited therein, the right and privilege to

construct, nuiintain and oi)erate street railways upon certain streets in the City of

'i'oronto, was granted to the said Easton for the period of thirty years from the

date therein mentioned only, and not in perpetuity, and that all street railways

constructed in the City of Toronto by said Easton, or by the Toronto Street Rail-

way Company, have been constructed and operated under privileges for the same

term of thirty years and not in perpetuity, and in valuing said railways we have

valued the same as being railways in use, capable of being, and intended to be used

and operated as street railways, but have not allowed anything for the value of any

privilege or franchise extending beyond said period of thirty years, as we consider

no privilege or franchise exists beyond that period.
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We are also of opinion that on the true construction of the agreement of tlu'

nineteenth of January, 188U, between the Toronto Street Railway Company and the

Corporation of the City of 'I'oionto, the Company is not entitled to \h' paid f;>r jkt-

manent pavements constructed by the City sul)S('<|urnt to tlu' thirty-first of Decem-

ber, 1888, and we also think liiat sucli pavements cannot l)e consijh'rcd as having

been constructed or |)aid for by the Company as to entith' it to any aUowanee therefor

under the fifth section of chapter fifty-eight, fortieth Victoria (Statutes of On-
tario), and we have, therefore, not alh)wed anything in respect then^of. In valuinj;

the pavements constructed prior to tiic first .January, 188!), we have not made any

deduction in respect of used life of sucii hist mentioned pavements subs<»<pient to

that date, as ]iaving regard to the terms ui' the said agreement of tiic nin«'tr*<-'nth

of January, 188!), we do not lliiiik jiny sucli deduction shoukl l)e made.

It was sliown in evidence l)efore us tliat tlie property valued by us is (in

whole or in part) subject to the following encumbrances, that is to say: Debentures

issued by the Toronto Street I?ailway Com))any under the authority of the Act

(Statutes of Ontario) forty-seven A'ictoria, chapter sevcnty-sevt-n, for thf principal

sum of six hundred tliousand dollars, payable on the first of July, 1014, and bearing

interest at the rate of six per cent, per annum, jinyable half-yearly.

^fortgage in favor of one IMatt for eight thousand dollars (principal money),

payable on the first of July, 1892, with interest at the rate of six per cent, per

annum.

^Fortgage in favor of one Crowther for one thousand seven hundred dollars

(principal money) ])ayal)le on the twenty-eighth of April, 1801, with interest at

the rate of six per cent, per annum.

Mortgage in favor of one Gooderham for twenty-six thousaiul dollars (prin-

cipal money) payable on the first of November, 185)1, with interest at the rate of

five per cent, per annum.

Mortgage in favor of one Allen for two thousand five hundred dollars (prin-

cipal money), payable on the twenty-second of December, 18!)l,with interest at thr

rate of six per cent, per annum.

x\nd mortgage in favor of one Parsons for two thousand tlollars (principal

money), payable on the first day of Xoveiid)er. 18!)1. wilh inlcn'st at the rate of

six per cent, per annum.

By sub-section two of section two of chapter one hundred and five, fifty-thnv

Victoria, (Statutes of Ontario), it is provided as follows:

2. "Nothing in this Act contained shall affect the rights of the hoIder>

of the debentures heretofore issued under the Act of this Legislature IT Victoria,

chapter 77, but in the event of the Corporation of the City of Toronto taking such

possession, sucli debentures shall be and continue a first charge upon the said rail-

way and propertv as declared l.v that Act, whether the same are retaincMl by th<'

Corporation of the (^itv of Toronto, or are sold or leased by them to any other

persons or company, but this declaration sliall nof be h(>ld or taken to prejudice or

affect any claim wdiich, on the part of the City of Toronto, mav 1m^ contcMided for
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before the arbitrator or arbitrators as to the amount at which the liability created

by the said debentures shall be estimated or valued in calculating the amount to be

paid to the Company by or under the award."

And Counsel for the City contended before us tliat under the original agree-

ment, coupled witli this section, it was our duty to ascertain and determine what
amount should be deducted from the value of the property in respect of the differ-

ence between the rates of interest borne by the said debentures and mortgages, and
the rate at which the City could borrow money on its own debentures and adduced
evidence to show that the City could, on its own debentures, borrow money at a

considerably lower rate than six per cent, per annum.

Although we do not regard the matter as being free from doubt, we are

inclined to the opinion that tlie decision of this question does not come properly

within the scope of the reference to us, and therefore we have not taken it into

consideration, and our award is made without reference to it.

We have thought it })roper, in respect of the main questions of principle

involved, to state on the face of the award the basis upon which we have proceeded

in arriving at our valuation, so that if the conclusions of law we have drawn and

upon which we have acted, are erroneous, either party may be in a position to seek

such redress as the law may allow.

In witness whereof we, the said Edmund John Senkler and Charles Henry
Ritchie (being a majority of the said arbitratorsj, have hereunto set our hands this

fifteenth day of April, A.D. one thousand eight hundred and ninety-one.

(Signed) E. J. Senkler.

(Signed) C. H. Ritchie.

Signed and published the fifteenth day of April, A.D. 1891, by the said Edmund
John Senkler and Charles Henry Ritchie (the above-mentioned Samuel Barker

being present at the time although not joining in the award), in presence of

(Signed) J. F. Mtddleton.
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SCHEDULE.

Keferkkd to in Annexed Awahd. Containing List of the Keal and Pfr-

SONAL PrOPEKTY INCLUDED IN N'aLUATION MADE BY AulHT'f ATOUS.

(1) All railway tracks of the Toronto Street Kailway Company now on the

streets of the City of Toronto, ineluding curves, switches, cross-overs and turn-

outs, ^ated to be G8.72 miles measured in sin<;le track.

(2) The interest of the said Company in all pavements and roadbeds on the

streets of said City (basis of valuation of which is shown in award).

(3) Lands, including all buildings and erections thereon:

(a) That freehold property of the Toronto Street Kailway Company on the

south-east corner of Front and Frederick streets, in the City of Toronto, having a

frontage of two hundred feet on the south side of Front street, a frontage of two

hundred feet and five inches on the north side of Esplanade street, and a front-

age of four hundred and fifty-three on the east side of Frederick street, excepting

thereout the lot known as the Currie lot, having a frontage on Frederick street of

eighty feet and two inches by a depth of sixty-six feet.

(6) That freehold property of the said company on the south-west corner

of Front and George streets, in said city, having a frontage of one hundred and

thirty-eight feet and five inches on the south side of Front street, a frontage of

four hundred and forty-three feet and three inches on the west side of George

street, and a frontage of one hundred and thirty-four fegt and three inches on the

north side of Esplanade street.

(c) That freehold property of the said company on the north-west corner

of Front and Frederick streets, in said city, having a frontage of one hundred and

thirty-six feet on the north ^>ide of Front street, and a depth of one hundred and

thirty-six feet and nine inches on the west side of Frederick street.

(d) That freehold property of the said company on the south-east corner of

King and St. Lawrence streets, in said city, having a frontage of two hundred

feet on the south side of King street, and a frontage of one hundred and ninety-

three feet and nine inches on the east side of St. Lawrence street.

(e) That leasehold property of the said company on I lie nortli side of St.

Lawrence street occupied by them in connection with the freehold property lastly

above described, and held by the said Company under lease from the trustees of the

Toronto General Hospital.

(/) That freehold property of the said Company on the south side of Scol-

lard street, in said city, commencing on the south side of Scollard street at a point

distant one hundred and seventy feet westerly from the west side of Yonge street,

and running westerly from that point three hundred feet, and having a uniTorm

depth of seventy-five feet and eight inches, together with the leasehold property of

the said Company adjoining the same and used in connection therewith.
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{g) That I'reeJiold property of the said Company on the north side of York-
viile avenue, in said city, commencing at a point on the north side of Yorkville
avenue three hundred and seventy feet westerly from the west side of Yonge street

ajid running from that point westerly one hundred feet, and having a uniform
depth of one hundred and sixty-five feet and eleven inches.

(A) That freehold property of the said Company on the west side of Y^onge

street, in the block between Davenport road and Belmont street, in said city, known
as lot number four, registered plan 270, having a frontage of ninety-seven feet six

inches on Yonge street, and running back to a lane.

4. Rolling stock

:

{a) Cars—90 two-horse cars (closed) including twelve original cars pur-

chased by the Company; 56 open cars, 116 one-horse cars.

(b) Busses

—

56 busses (Stephenson, N.Y^., make) ; 43 other busses.

{c) Sleighs—-40 car sleighs (Speight & Son, makers); 60 car sleighs (T.

S. K. Co. make).

5. Horses—The 1,372 horses belonging to the Company and referred to in

schedules filed before arbitrators.

6. Harness, machinery in mill and miscellaneous chattels appearing in sched-

ules filed before arbitrators, the value of which has been fixed by the parties of the

reference at fifty-one thousand dollars, pursuant and subject to agreement betM-een

them appearing at page 68 of volume 7 of the shorthand reporter's notes of evi-

dence taken before arbitrators, which value the arbitrators have adopted.

7. Tracks in Company's buildings, the value of which has been agreed upon

by the parties and adopted by the arbitrators.

8 Horse feed on hand valued at ten thousand dollars.

9. Chattels enumerated in exhibit 188 filed before us, the value of which

has boon agreed upon by the parties and adopted by the arbitrators.

(Signed) E. J. Senkler,

(Signed) C. H. Eitcttte.

^Yitness:

J. F. MiDDLETON,
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SCHEDULE A.

Toronto Stkekt Railway.

Length of Tracks in Operation. Length of Tracks Constructed but not in Operation.

Length of Tracks to be constructed.

•

From. To.

In Operation.
Con-

structed

not
Operat'd
Double.

To BK C'nstkuct'd

Street.

Single. Double.
Single. Double.

Front Frederick
Don
Lee Ave
Yonge

(ireenwood
Sumach . .

Sherbourne. . .

.

Queen

Sherbourne . .

.

King

Front

College

Simcoe ....

Roncesvalles .

.

High Park....
Jamieson
Parliament

feet.

370

'

2,202

650
1,454

feet.

4,632

16,335

33,747
13,479

4,036
1,450

feet.

4,243

feet. feet.

King . ....... 4,300
Queen
College

2,230
2,386

Gerrard 650 8,680

Bloor 15,932 4,700
Broadview Danforth

Winchester . .

Glen Road
301

6,826

3,504Parliament
Elm Ave 2,90^)

Sherbourne . .

.

North Drive .

.

Front ""i63
8,095
146
252

8,532
12,764
2,144

3,338
7,930
11,302

394
5,843
2,846

2,950

George
Bloor

Yonge
York

C. P. Railway.
Oueen

148

McCaul . . . .

>.i

Spadina
Tin t-Vi iifaf

Bloor
C, P. Railway.
Wellington. . .

.

.Inr»»ifi4ir>n

113

Oueen
St-i'tir'lisin

'

1^629T^iinf1n<a

College

Union
C. p. Railway.
Bloor

3,300
4,980

Feet

Miles ....

6,370

1.20

152,595

28.90

20,175

3.82

11,750

2.22

25,752

4.88

SUMMAKY.

Single tracks in operation 1-20 miles

Double tracks reduced to single, in operation 57.80

Curves reduced to single in operation 1-36

Cross-overs in operation ^-"^l

61.07 miles

Double tracks reduced to single, constructed but not operated 7.64

Double tracks to be constructed (reduced to single) 9.76

Single tracks to be constructed --^^

Grand total 80.69 mile?

3m
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SCHEDULE A.—Continued.

Description of Track, Showing Different Kinds of Construction Laid on Streets.

Street.

Front
King
Queen
College

Carlton
Gerrard
Winchester
Bloor
Broadview Avenue
Parliament
Sherbourne
Frederick
George
Church
Yonge
York
McCaul
Spadina Avenue.,

.

Bathurst
Strachan Avenue. .

Dundas
Doyercourt

Single

Track

Totals

Miles

30 ft), rail. 30 ft). rail.!25 ft), rail

5" X 6"
j

5" X 8"

stringer,
j

stringer.
4" X 6'' tie.i4" x 6" tie.

Feet.

14,513

47,354
8,933

1^393

704

4,658

504

161

526

70,260

13.11

Feet.

8,111

13.472

8,072

31,864
13,652

16^190

7,351

7,321
4,288

6,677

3,091

22,605

7,305
5.692

134,477

31.28

5" X 6"

stringer.
4" X 6" tie,

Feet.

1,311

5,199
32,343
4,555

2,157

750

2,652

"396

9,325

628
2,228

61,554

11.65

25 ft), rail,

5" X 8"

stringer.
4" X 6" tie

Feet.

9,713*
9,030

12,883

'

2^648

34,274

6.49

22 ftj. raiL
5" X 6"

stringer.
4" X 6" tie.

Feet.

212
21,521

21,733

4.11

Note.—Gauge of tracks, 4 ft. 11 in. ; devil's strip, 3 ft. Ties and stringers are of pine

The ties are spaced 5 feet between centres, and are 4 in. x 6 in. x 7 feet long. Stringers are

spiked to ties with 9 in. x ^ in. spikes, one through each tie, and knees are placed on the

outside of stringers only.

Joint knees weigh 5 lbs. each, and intermediate 2 lbs. 1 oz. each. There are 9^ miles of

iron rails, the balance are of steel. All curves, switches and diamond crossings are of cast iron.
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Te^DEKsj of iviELY, EVEKETT & McKe2nZ1E.

Ao. 1.

Annual Vcrccntayes of Gross Receipts.

1. Up to $1,000,000, 7 1-10 per cent.

2. From $1,000,000 to $1,500,000, 8 1-10 per cent.

3. From $1,500,000 to $,^,000,000, 9 1-10 per cent.

4. From $2,000,000 to $2,500,000, 10 1-10 per cent., and advancing 1 per

cent, on each additional $500,000.

5. If the City guarantee bonds at 4 per cent., 1 per cent, a year on fhe

amount to be ])aid to the City for the guarantee.

No. 2. ,
. .

6. If class of tickets 8 for 25 cents struck out, an additional 2 per cent per

annum on gross receipts to be added to each of said annual percentages.

No. 3.

7. If paragrapli 9 struck out, an annual payment of $130,000; if paragraph

9 and tickets 8 for 25 cents both struck out, an annual payment of $151,000.

(Signed) G. W. Kiely,

(Signed) Wm. McKenzie,

(Signed) Henry A. EvoiRETX.

Tender No. 1.

Of George W. Kiely, of Toronto, 580 Jarvis street; William McKenzie, of Toronto,

623 Sherbourne street, and Henry A. Everett, of Cleveland, Ohio, Secretary

of East Cleveland Railway Company (electric), for the privileges to be

disposed of by the Corporation of the City of Toronto under the amended

conditions for the privilege of operating surface street railways within the

limits of the City of Toronto, as adopted by the City Council, May 5th, 1891.

We, the said George W. Kiely, William McKenzie, and Henry A. Everett,

called purchasers under the said conditions, respectfully subuiit to the Corporation

of the City of Toronto the following tender, based upon the said conditions (a copy

of which is hereto annexed).
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1. We olfer to pay to the Corporatiou of the City of Toronto under section

9, 7 1-10 per cent, per annum of the gross receipts in addition to tlie other money
provided for in said section.

2. And we, the said purchasers, further offer that should the said grooi-

receipts described as aforesaid be in excess of $1,000,000 and not greater than

$1,500,000, then the purchasers will pay on any excess over $1,000,000. 8 l-lO per

cent, jiier annum of said gross earnings to the said City of Toronto,

s

3. And we, the said purchasiTs, further olfer that should the said gros<

receipts be in excess of $1,500,000 and not greater than $2,000,000, then the pur-

chasers will pay on any excess over $l.r)()0,000, 9 1-10 jjer cent, per annum of said

gross earnings to the said City of Toronto, and the further sum of 1 per cent, per

annum upon each additional $500,000.

And we, the said purchasers, further offer that if the City of Toronto shall

procure the necessary legislation to guarantee debentures bearing 4 per cent, interest

proposed to be issued by said purchasers to an amount not to exceed in the aggre-

gate the sum of $2,000,000, the said sum or any part thereof to be used solely for

the purpose of equipping the street railroad with the improvements contemplated

by the said specifications; we, the said piircl.asers, will pay to the City of Toronto,

in addition to the sums liereinbefore enumerated, an additional sum of money

equal in amount to 1 per cent, per annum on the amount of dei)entures issued by

said purchasers and guaranteed in the manner hereinbefore provided.

This tender is uuide upon the faith that an electric railway system will be

af)puoved and confirmed under section 24 of the specifications, unless some new

system shall in the meantime be devised for the operation of street railways which

is not more expensive and is equally commercially successful with known electric

system.

This tender is to a])ply to tlie purchasers or to any company incorporated by

them for the purpose of cnrrving out this tender.

Respectfully submitted,

(Signed) G. W. Kikly,

(Signed) W,m. ^IcKkxzh:.

(Signed) TTknkv .\. Kvi:im:tt.

Dated at Toronto this •?Oth day of May, .\.D. ISm.
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Tender No. Z.

Of George W. Iviely, of Toronto, 580 Jarvis street; William ]\IcKenzie, of Toronto,

iVZo Sherboiirne street; and Jlenry A. Everett, of Cleveland, Ohio, Secretary

of East Cleveland Eailway Company (electric), for the privileges to be

disposed of by the Corporation of the City of Toronto under the amended

conditions for the privilege of operating surface street railways within the

limits of the City of Toronto, as adopted by the City Council. May 5th, 1891.

We, the said George AA'. Kiely, William McKenzie, and Henry A. Everett,

called purchasers under the said conditions, respectively submit to the Corpora-

tic n of the City of Toronto the following alternative tender based upon the afore-

said specifications

:

They repeat all the allegations of their tender No. 1, and make them a

part hereof as fully as though they were herein written, but modified as follow.'^,

to wit:

That if the City of Toronto will eliminate from clause 31 of the specifica-

tions the words, ''A class of tickets must be sold at the rate of eight for twenty-

five cents, tlie same to be used only by passengers entering the cars between the

time the day cars commence running and 8 a.m., and between 5 and 6.30 p.m.,"

the said purcliasers offer to pay to the City of Toronto 2 per cent, of the gros*5

receipts in addition to the percentages that they have offered to pay under their

tender N"o. 1.

Eespectfully submitted,

(Signed) G. W. Kiely.

(Signed) Wm. McKenzie.

(Signed) Henry A. Everett.

Dated at Toronto, this 26th day of May, A.D. 1891.

Tender No. S.

Of George W,. Kiely, of Toronto, 580 Jarvis Street; William McKenzie, of Toronto,

623 Sherbourne street; and Henry A. Everett, of Cleveland, Ohio, Secretary

of the East Cleveland liailway Company (electric), for the privileges to be

disposed of by the Corporation of the City of Toronto under the amended

conditions for the privilege of operating surface street railways within the

limits of the City of Toronto, as adopted by the City Council, May 5th, 1891.

We, the said George A\'. Kiely, William McKenzie, and Henry A. Everett,

called Purchasers under the said conditions, respectfully submit the following

alternative tender to the Corporation of the City of Toronto, based upon the said

conditions (a copy of wliicli is hereto annexed) subject to the following (juali-

fi cat ions:
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V\'e hereby made our tender Xo. 1 u part liereof as fully as though herein

written, except as to section No. y of the specifications, and that portion of sec-

tion No. 31 providing for eight tickets for twenty-five cents.

We oit'er, in lieu of section So. *J of the specifications, to pay to the City of

Toronto during the period covered by the purchase, the sum of $136,000 per

annum, payable in four equal quarterly payments.

And we further offer that if the said portion of section 31 providing for 8

tickets for 25 cents shall also be eliminated, we will pay to the City of Toronto

during the period covered by the purchase, the sum of $151,000 per annum, pay-

able in four equal quarterly payments, the said sum of $151,000 to be in lieu of

section No. 9, and that portion of section No. 31 providing for 8 tickets for 25 cents.

Eespectfully submitted,

(Signed) G. W. Kiely.

(Signed) Wm. McKenzie.

(Signed) Henky A. Everett.

Dated at Toronto this 26th day of May, A.D., 1891.

Amended Tender of Kiely, Everett and McKenzie for the Toronto Street Railway.

Toronto, June 26th, 1891.

Alfred McDougall, Esq., Chairman of the Street Railway Committee, City.

Dear Sir,—At the meeting of the Street Railway Committee on the evening

of the 25th inst., our clients decided to withdraw all their tenders and to consider

whether they would substitute a fresh tender in the direction of the claims made

b}' the Mayor, and some of the Aldermen, that the percentages should increai^e at a

higher progre.^sional ratio.

Our clients expected to have received their tenders and deposits this a.m.,

but we are informed by the Clerk and Treasurer that a formal resolution of the

Council is necessary.

We enclose an amended tender which our clients have, after consideration,

decided to make, and we confirm the former tenders, amended by the enclosed

tender, in the rate of gross percentages, and we confirm \he deposit of $30,000 a?

the deposit for security.

Yours respectfully.

(Signed) Ktngsmtll. Symons. Saunders ^ Torrance.

Bain. Laidlaw & Co.
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Toronto, 26tli June, 1891.

To the Corporation of the City of Toronto, and to Alfred McDougall, Esq., Chair-

man of the Street Railway Committee:

We, George W. Kiely, William McKenzie, and Henry A. Everett, offer to

buy the privilege of operating surface street railways in the City of Toronto, on

the basis of the amended conditions, and to pay the following rates of percentages

of annual gross receipts, namely

:

(1) Up to $1,000,000 8 per cent.

(2) From $1,000,000 to $1,500,000 .... 10

(3) From $1,500,000 to $2,000,000 .... 12

(4) From $2,000,000 to $3,000,000 15

All over $3,000,000 20

And we make this olfer on condition that it shall be disposed of without any

unnecessary delay.

Youi-s respectfully,

(Signed) G. W. Kiely.

WiM. McKenzie.

H. A. Everett.

No. 2920. A BY-T.AW

To authorize a certain agreement tetween Messrs. Kiely. Everett and McKenzie

and the City of Toronto for the lease of the Toronto Street Railway.

[Passed July 27th, 1891.]

W liereas the Corporation of the City of Toronto has acquired the ownership

of the railways of the Toronto Street Eailway Compan}^, and all the real and per-

sonal property in connection with the working thereof, and has asked, by public

advertisement, for tenders from persons willing to acquire the said railways and

tlie privileges of operating surface street railways in the City of Toronto;

And whereas Ceorge W. Kiely, William ^IcKenzie and Henry A. Everett

have tendered for the acquisition of such railways and the privilege of operating

surface street railways, as shown by report No. 12 of the Street Eailway Committee
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and appendices thereto, which report was adopted bj Coimcil ou tlie 2l8t day of

July, 1891, and it is advisable tiiat tlie tcvider ol tlie said Messrs. Kieiy, McKeuzie
and Everett be accepted by tiie said Corporation;

Therefore tiie Alunicipal Council of the Corporation of tlie City of Toronto
enacts as follows:

That the Mayor and City Treasurer be authorized and einpowore<l to execute

and affix the City seal on behalf of the City to an agreement between the Corprjr-

ation of the City of Toronto and the said Messrs. Iviely, McKenzie and Everett,

based on the specifications and conditions for the privilege of operating surface

street railways within the City of Toronto, as adopted by the City Council, May
5th, 1891, and the said tender of the said Messrs. Kiely, McKenzie and Everett, as

contained in the appendix to said report No. 12 of tTie said Street Railway Com-
mittee, provided that such agreement be drawn, settled and approved of by the

City Solicitor and Counsel learned in the law; and provided further that the date of

execution of the contract shall be taken to be the date of acceptance of tlie tender

for the purposes of the second paragraph of the said conditions, and provided fur-

ther that no claim shall be made by Messrs. Kiely, Everett and McKenzie or be

allowed by this Council for any depreciation of property during the time the City

has charge of the said street railway.

I certify that I have examined this Bill and that it is correct.

E. F. Clarke, John Blevixs,

Mayor. City Clerk.

Council Chamber, Toronto, July 2Tth, 1891.

G. W. Kiely.

\Vm. McKj:nzie.

\Vitnesses: By his Attorney.

Thomas Caswell. Nicol Kixgsmill.

Geo. Kapp^le. H. A. Everett.

C. C. WOODWOUTII.
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Province of Onturio, ^

Count}' of York, I J, George Xappele, of the City of Toronto, in the

To Wit; I
County of York, esquire, make oath and say:

—

1. That J was personally present and did see the foregoing agreement and

award, conditions, tender and by-law attaclied thereto, duly signed, sealed and ex-

ecuted in triplicate by the within named (Jeorge Washington Kiely : William

Mclvenzie, by his attorney, Nicol Kingsmill, Henry Azariah Kverett and Chauncey

Clark Woodwortb. four of the ])arties thereto.

2. That the said agreement and award, conditions, tender and by-law

attaclied thereto in triplicate were executed at the City of Toronto aforesaid.

3. That I know the said parties.

4. That I am a subscribing witness to the said agreement and award, con-

ditions, tender and by-law attached thereto in triplicate, and that the name " Geo.

Kappele " subscribed to the said agreement and award, conditions, tender and

by-law attached thereto in triplicate, is in the proper handwriting of me this de-

ponent.

Sworn before me at the City of Toronto, in i

the County of Y^ork. this first day of September, ,

A.T). 1891.
'

Geo. Kappele.

C. K. W. BiGGAK,

A Commissioner for tal'in;/ Affidavits, etc.

SCHEDT LE B.

{tSectio7i 6.)

Tills agreement made this 24th day of June in the year of our Lord, one

thousand eight hundred and ninety-two, between the Toronto Railway Company,

hereinafter called '" The Company •

' of the first part, the Corporation of the City of

Toronto, hereinafter called "The Corporation" of the second part, a,nd George

Washington Kiely, William McKenzio, Henry Azariah Everett, and Chauncey Clark

Woodwortb, hereinafter called "the purchasers" of the third part.

Whereas, by Indenture bearing date the first day of September, one thou-

sand eight hundred and ninety-one, and forming schedule " A '' to an Act passed

in the 55th year of Her Majesty's reign, chapter 09. between the Corporation and
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" the purchasers/' the Corporatiou sold, granted and a.ssigncd to tlie i>urelmbere all

tiie railways and properties acquired by the Corporal ion Iroin the Toronto Street
Kailway Coinpany, and certain exclusive rights, privileges and franchises in resi>ect

of the operation of surface street railways in the ( ity of 'ioroiilo, wliich are in the

said agreement more fully set forth.

And whereas by the said agreement it was provided that if tiie purclia^rs
formed^ a joint stock company for the purpose ol" carrying the agreement into elfect,

then upon the conditions therein stated, the said Company contemplatcnl to be

formed should upon executing the necessary contract of substitution, be substitutc^l

for the said purcliasers; and clause tweiity-tlnvc of the conditions attaclied to the

»aid agreement should apply to sucli Company so to be formed, and siiould cease

to apply to the individual purchasers who should thenceforth be discharged from all

individual liability under the said agreement and conditions.

And whereas, the said purchasers have formed a company under the name
of the Toronto Railway Company, in this agreement called "the Company," for

the purpose of carrying the said agreement of the first day of September, one
thousand eight liundred and ninety-one, into effect, which Company is the party

hereto of the first part.

And whereas, the said purchasers have assigned to such Company all their

right, title and interest under the said recited agreement.

And whereas, the Corporation has consented and agreed tliat the Company
should be substituted as the party contracting and as the party to be and become

liable to the Corporation in the place and stead of the purchasers in the said agree-

ment.

N^ow therefore these presents witness as follows:—The Company herelty

covenants and agrees with the Corporation that the Company shall in respect to the

said agreement of the first day of September, one thousand eight hundred and

ninety-one, as and for and in the room and place of the purchasers as contemplated

by the twenty-third clause of the said agreement, assume, execute and perform all

the covenants, agreements and obligations in the siiid agreement contained and on

the part of the said purchasers to be made, done, performed, fulfilled and kept, sub-

ject to the conditions, provisions and stipulations in the said agreement contained,

and the Company shall and will in all respects be bound by the said agreement as

fully and effectually as if it, the Company, instead of the purchasers had been the

party thereto of the second part.

And the Corporation on its part hereby covenants and agrees with the Com-

pany that it does hereby accept the said Company in lieu and in place of the said

purchasers, so that the Company shall have the same rights and privileges a.nd

generally be in the same plight and condition as regards such agreement as if

the Company had been the ]iarty of the second part to such agreement instead of the
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purcliastiis; and tlie CorporalJon vviii on its part execute and perform aii the coven-

ants, agreements and obligationb in the aaid recited agreement contained with the

Company in tlie same manner and as fuily as if the covenants and agreements in the

said agreement expressed or implied on the part of the Corporation witli the pur-

cliasers had been originally made with the Company.

And the Corporation hereby releases the purchasers and each of them of

and from all liability by them assumed or entered into in or by the said in part

recited agreement of the first day of September, 1891, and from all contracts,

co\enaiits, agreements and obligations therein contained, and by them to be per-

formed, fidfilled, or kept.

In witness whereof the parties hereto of the first and second parts have

caused their corporate seals to be hereunto afiixed, and these presents to be signed by

the proper officers in that behalf, and the parties of the third part have hereunto

set their hands and seals.

Signed, sealed and delivered

in the presence of

(As to execution by George W. Kiely),

A. E. Creelman,

(As to execution by William McKenzie,

Henry A. Everett and Chauncey C. Wood-

worth, by his Attorney, William McKenzie.)

Haery Symons.

Toronto Railway Company by

Wm. McKenzie,

President.

James Gunn.

Secretary.

(Company Seal.)

Robert J. Fleming,

Mayor.

(City Seal.)

John Patterson,

Deputy Treasurer

G. W. Kiely, (Seal.)

Wm. McKjsnzie,
"

H. A. Everett, "

C. C. Woodworth. "

by his attorney

Wm. McKexzie.
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ill.

ACUIEEMEiNT AS TO KEMON'AL OF SNOW.

U'his IxDENTUKE made the nineteenth day of February in tiie year oi our

Lord one thousand eight hundred and ninety-seven.

Between

The Toronto Kaiiway Company, hereinafter called the Company, of

the first part,

and

The Corporation of the City of Toronto, hereinafter called the Cor-

poration, of the second part.

1. Whereas by clauses numbers 21 and 22 of the conditions annexed to the

agreement entered into between the said Corporation and George Washington

Kiely, William McKenzie, Henry Azariah Everett and Chauncey Clark Woodworth,

and which agreement is attached to the Act of the Legislature of Ontario incor-

porating the said Company, being 55 Victoria, chapter 99, it is provided that the

track allowances shall be kept free from snow and ice at the expense of the pur-

chaser, so that the cars may be used continuously, and that if the fall of snow

is less than six inches at any one time, the purchaser must remove the same from

the tracks and spaces thereinafter defined, and shall, if the City Engineer so

directs, evenly spread the snow on the adjoining portions of the roadway; but

should the quantity of snow or ice, etc., at any time exceed six inches in depth,

the whole space, occupied as track allowance (namely, for double tracks sixteen

feet six inches, and for single tracks eight feet three inches) shall, if the City

Engineer so directs, be at once cleared of snow and ice, and the said material

removed and deposited at such point or points on or off the street as may be

ordered by the City Engineer; and by section 25 of the said Act it is provided

that whereas doubts have arisen as to the construction and effect of sections 21

and 22 of the said Conditions, it is hereby declared and enacted that the said

Company shall not deposit snow, ice or other material upon any street, square,

highway or other public place in the City of Toronto without having first obtamed

the permission of the City Engineer of the said City, or the person acting as such

:

And whereas the use of an electric sweeper has been ascertained to be a con-

venient mode of sweeping the snow from the track allowance and throwing it on

the adjoining portions of the roadway, and the said Company have requested per-

mission to use the same; and the said Corporation have consented to its ns(» upo7i

the terms and conditions herein set out;
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And whereas tiie City Engineer by tliese presents and for tlie purposes of

this agreement^ has permitted the deposit of snow as aforesaid hy the electric

sweeper on the adjoining portions of the roadway, and tlie Corporation have

agreed with the Coin})any to remove and carry away from the adjoining portions

of the roadway from time to time, sucli quantities of the accumulated snow and

ice as the Corporation acting through their proper officials, shall think necessary

in order to keep and maintain such portions of the roadway in repair in pursuance

of the obligations of the Municipal Law;

ISTow this Indenture witnesseth that the Corporation and the Company

mutually and respectfully covenant and agree with each other.

1. That the Company may use an electric sweeper or sweepers upon the track

allowances of the railway for the purpose of sweeping the snow from the track

allowances, and throwing it on the adjoining portions of the roadway between the

track allowances and the curb or sidewalk, such sweeper or sweepers to be used

in a reasonable and proper manner for the sweeping of snow during a fall, and

within twenty-four hours thereafter, and for no other purpose and at no other

times, and the same is to be operated in a manner satisfactory to the City Engineer,

and so as not to throw, scatter or deposit snow or other material upon the side-

walks.

2. That the C^orporation will from time to time, as the Street Commissioner

acting under the authorit}' of the City Engineer shall deem necessary, remove

and carry away from the adjoining portions of the roadway, including intersecting

streets, such quantities of the accumulated snow and ice as shall be deemed

necessary in order to keep and maintain the said portions of the roadway in re-

pair, as required by section 531 of the Consolidated Municipal Act and amend-

ments thereto, and shall keep accounts of the outlay and expenditure incurred for

that purpose, showing streets, names of men, time and rate of wages, and shall

render an account thereof weekly to the Superintendent of the Company, which

accounts shall be open to inspection by the said Superintendent; two-thirds of

such expenditure to be paid and borne by the Corporation and one-third thereof

by the Company. Provided always, and it is hereby declared, covenanted and

agreed between the Corporation and the Company, that the Superintendent of the

Company shall have tlie riglit to consult the City Engineer or the Street Commis-

sioner as to the necessary work to be done in the removal of snow and ice, and to

lay before the City Engineer or Street Commissioner his opinion in regard to such

removal, and the quantity to l)e removed, and the manner of removal; but in the

event of any difference of opinion between the City Engineer or Street Commis-

sioner and tlie Superintendent, the City Engineer or Street Commissioner shall,

after consideration of the opinions of the Superintendent, exercise his own dis-

cretion and judgment and the Company shall in all cases be liable for one-third

of the said expense incurred by the Cit;\^ for such removal.
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3. And tliat iu caee ol heavy lulls of suow and necessity lor (jiiiik rciiioval of

accumulations at crossings or other places, the ('oiiij»any through a» Superinten-

dent may, witli the consent of tlie City Engineer or Street Coinmis.-;ioner, assist

in the removal of accumulations of snow and ice, and in such case shall kee]»

accounts of the outlay and expenditure incurred by him for that purpose, and

render such accounts, certified as to correctness \)\ the Superintendent of the

Company, weekly, to the City Engineer or Street ("oiinnissioner, showing streets,

names of men, time and rate of wages, such expenditure to be paid and borne as

afores'aid.

4. That the Company will operate the said electric sweepers with reasonable

and proper care and will not throw or scatter snow on sidewalks, and immediately

after the use of the sweepers will evenly spread the snow thrown from the track

allowances over the adjoining portions of the roadway between the track allowancet?

and the curb or sidewalk, and will remove from the sidewalks and crossings all

snow deposited thereon by the use of the said sweepers.

5. That the Company will pay to the Corporation through its City Treasurer

weekly, after the rendering of the said accounts, one-third of the outlay and

expenditure incurred by the Corporation in the removal of accumulations of snow

and ice as aforesaid, and in the event of default for ten days will pay interest

thereon.

6.— (1) That the Company assumes and becomes liable as between the Cor-

poration and the Company for all damages recoverable or recovered by any person

or persons for injuries to persons or property caused by the use of the electric

sweepers or caused by the accumulations of snow or ice upon the streets between

the curb and curb from the natural fall, from the snow thrown from the side-

walks, drains, street gullies, gutters and cross-cuts and from the track allowances,

or from any failure to remove or carry the same away, but such liability shall not

extend to the existence of any drains, street gullies, gutters or cross-cuts opened

by the City, or the omission or neglect of the City to open the same, or to the act

of other persons or corporations depositing upon the street wherever the track?

of the Company are situated, snow or ice removed from other streets or proper-

ties.

(2) In the event of any claim being made by any person or persons a.L^ainst

the Corporation for damages for injuries as aforesaid, prompt notice thereof shall

be given to the Superintendent of the Company or left at his office, and if the

claim is disputed by the Company and an action is brought against the Corpora-

tion to recover damages, the writ of summons or process served on the Corpora-

tion shall be delivered to the Superintendent of the Company, and the Com])nny

shall be entitled, if they dispute the claim, to defend the action in the name of the

Corporation, and to plead all grounds of defence which might have boon ploa<l"1

by the Corporation.
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(3) That the Company will pay all final judgments for damages and costs

recovered in any such actions, and will protect, indemnify and save harmless the

Corporation therefrom.

7. Provided always that nothing herein contained shall enlarge the liability

of the Corporation beyond what it now is.

8. It is further understood and agreed by and between the Corporation and

the Company that these presents shall be operative for the winter of 1896-7 and

afterwards until thirty days' written notice shall be given by the Corporation or

the Company during any year before the first day of November for the cancella-

tion thereof, and upon service of such notice at the expiration of the period of

thirty days these presents shall cease and be void, and the Corporation and the

Company shall thereby be restored to the original position, rights and obligations

under the agreement between the Corporation and the Company, and the explana-

tory legislation.

In witness whereof the Corporation and the Company have hereto set their

respective seals under the hand of the proper officials.

Signed, sealed and delivered ")

by the Corporation in the
'

presence of "Charles .

Curtis.^'

(Signed) F. L. Wankltn,

Manager.

(Seal.)

J. C. Grace,

Sec-Treasurer.

(Seal.)

R. J. Fleming,

Mayor.

E. T. COADY,

Treasurer.
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IV.

66 Vic. chap. 101.

AN ACT RESPECTING THE TORONTO RAILWAY COMPANY.

[Assented to 21th May. 18VS.\

Amends sections i^S and 2Jf of Ad of Dicurpordlion ; vali'dalcs mortgnye

deed and debentures secured thereby; provides for release of properties from mort-

gage and that mortgage need not be registered.

V.

57 Vic. chap. 93.

AN ACT RESPECTING THE TORONTO RAILWAY COMPANY.

[Assefited to oth May. 18UJf.\

Provides for change in number of directors; transfer of shares and stock,

issue of new bonds, and makes provisions for taking vote on iSiinday car question.

VI.

68 Vic. chap. 89.

AN ACT RESPECTING THE CITY OF TORONTO.

[Assented to 10th April, 1S95.\

•|C ^ ^ V ^

. 1. Notwithstanding anything contained in tlie Act passed by the Legislature Authority to

of the Province of Ontario in the 55th year of Iler Majesty's reign and chaptered Tonmto Rail-

99, or any other Act of the said Legislature, the Corporation of the City of Toronto
[J'*^,^"-J°'"

is hereby authorized to enter into an agreement with the Toronto Railway Com- «"iv»-nsrenj"

pany to haul the material removed by the scavenger department of the City of
'"** *^"*

'

Toronto for a period of ten years, with the option of renewal for furtlier periods

of ten years or less, upon such terras as may be mutually agreed upon, and amongst

others, that no percentage is to be payable to the City upon tlie price paid to the

said Company for such hauling.

« 4: H: « 4e

XoTE.

—

An agreement was enlered into between the City and Tlie Toronto

Railway, on the 17th day of June, 1896, for the removal of garbage for the period

of ten years, but nothing was done under it. Previous to the making of this

agreement certain experiments had been carried on by the Company, and in the

year 1899 the Company commenced an action against the City to recover .f2J7S.()5.

the cost of certain cars and material alleged to Jiave been furnij<hed to the City for

the purpose of such experimenting, and the cost of laying down certain tracks and

switches. The action was tried in March. 1906, before Mr. Justice Magee. and

judgment was given on 10th April, 1906, dismissing the action. On October U]th.

1905, an appeal by the plaintiffs to the Divisional Court was argued and <lismisscd.

4m
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VII.

60 Vic. chap. 81.

AN ACT RESPECTING THE CITY OF TOEONTO.

[Assented to ISth April, 1897.]

Island car
service

agreement
authorized.

4. (1) A certain agreement made between the said Corporation and the

Toronto Railway Company respecting the Island service, and which is printed as

Schedule B hereto, is hereby validated and confirmed, and the said parties thereto

are hereby empowered to do all acts necessary to give effect to the same, and the

said corporation is hereby empowered to expropriate such lands or such interests

therein, as they may deem necessary to carry out the said agreement, making such

compensation therefor as the owners thereof may be entitled to, upon the same

being determined under the arbitration clauses of 21ie Municipal Act, and all sec-

tions in the said Act as to expropriation and arbitration shall apply, and also

The Municipal Arbitrations Act.

(2) The Council of the Corporation of the City of Toronto shall before

undertaking the erection of any bridge or bridges, tunnel or other means of street

railway communication with the Island, obtain the approval and consent of the

Grovernor-General of Canada in Council, and shall cause proper plans of survey to

be made, and proper plans, profiles, drawings and specifications of the work to be

done and improvements to be made, to be prepared, and procure proper estimates

of the probable cost of the lands to be taken and of the amount of damages to lands

injuriously affected, together with proper estimates of the probable cost of the

whole of the works necessary to connect the present street railway system with the

proposed Island railway other than the extension of the tracks of the said

railway on the streets of the City, and shall cause the same to be duly published

for the information of the ratepayers; and they shall also submit the question of

undertaking the said works at the estimated cost to a vote and procure the assent

of the electors qualified to vote on money by-laws under the provisions of The Con-

solidated Municipal Act 1892. and amending Acts in that hehnlf.

(3) Nothing in this Act or the said agreement contained, or done in pur-

suance thereof, 5;hall prejudice or affect ihe rights and positions of the bondholders

of the said rnilwav company, or of the trustees of the mortgage securing said bonds.

(4) Except in the case of the Queen's Wharf, nothing in this section con-,

tained shall rennire the consent of the Governor-General of Canada in Council, or

the approval of the ratepayers to any work necessary or money to he expended in

providing approaches to the water's edge to bring the street cars to the different

steamboat landings.
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o. The ugreeiiieiit made between the said Corporation and the Toronto Sunday
hgmfme
oontimMsd.

Kailway Company respecting the operation of street cara upon the lx)rd'tt Day m^"***"'
the City of Toronto, and wliicli is printed as Scliedule " C " liereto, is hereby vali-

dated and confirmed, and the said parties tliereto are hereby declared to have and

to have had power to do all acts necessary to give effect to the same; but this sec-

tion and the agreement herciby confirmed is not to have any force or elfect unles."

and until a By-law embodying the same has been approved of i)y the voters as pro-

vided in the Act passed by this Legislature in the 57th year of Her Majesty's reign

and cliaptered 93. Provided, however, that the confirmation of the sai<l agree- Pro»i«o.

raent or any clause, matter or thing therein contained, or any vote taken tiiere-

under or in pursuance thereof, shall not legalize the running of cars upon the

Lord's Day, if the same is a contravention of the Revised Statute, chapter 203,

intituled An Act to prevent the Profanation of the Lord's Day, and sliall not confer R«v. Sun.

on the railway company any greater right or power to run a Sunday car service, if
"

the vote should be in favor thereof, than the railway company would l)e entitled to

under the legislation of 1892 and 1894, and a vote in favor of Sunday cars taken

thereunder. The said Corporation is hereby authorized to impose from time to

time penalties, as provided for in the said agreement, and to collect the same if

not paid by the said Company, by action, as if the same were a debt due l)y

the Company to the Corporation, and any penalty imposed by or under

the provisions of the said agreement shall not be relieved against any Court

or Judge. The County Court Judge of the County of York, and the Court of

Appeal of the Province of Ontario, respectively, shall have jurisdiction to. and it

shall be their duty to, hear and determine the matters in the said agreement pro-

vided to be determined by them, and no objection shall be competent to either party

to the said agreement as to the jurisdiction of the said County Court Judge and

the. Court of Appeal respectively.

Island Car Service Agreement.

Schedule B.

This Indenture, made in triplicate the SGtli day of March, A.D. 1897, be-

tween the Corporation of the City of Toronto, hereinafter called the " Corporation,''

of the first part, and the Toronto Railway Company, hereinafter caUed the " Com-

pany," of the second part.

1. Whereas, by an Indenture made the first day of September. 1891, between

the said Corporation of the first part, and George Wa.-^liington Kiely, William

MoKenzie, Henry Azariah Everett and Chauncey Clark Woodworth. tliercinnfter

called the Purchasers of the second part, the said Corporation for the considrra-

tion therein expressed did grant unto the said Purchasers, a.^ therein provided, the

right to operate surface street railways in the City of Toronto, excepting on the

Island, and other excepted portions of the Tity as therein specified:
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I
:

i 2. And whereas the said Purchasers were duly incori)orated by an Act of the

JvCgislature of the I'rovuKe of Ontario, entitled "An Act to incorporate the

Toronto Iiailway Company, and to confirm the Agreement between the Corpora-

,tion of the City of Toronto and George W. Iviely, William McKenzie, Henry A.

Everett and Chauncey C. Woodworth/' and the said Purchasers have since duly

granted and assigned to the Company the said agreement, and all the properties,

rights and privileges therein mentioned, subject to the obligations, conditions,

agreements and provisoes contained in the said Act of Incorporation and the sev-

eral schedules incorporated therewith;

3. And whereas by IJeport Number 2 of the Spec-ial Committee of the Coimcil

of the said Corporation re Sunday Car Agreement, adopted by the Council on the

thirtieth day of December, 1896, it was recommended that an agreement should

be prepared respecting the construction and operation of an Island service in pur-

suance of the proposition contained in a Message of His Worship the Mayor and

certain correspondence between His Worship and Mr. George H. Bertram, on

behalf of the Toronto Railway Company, and that the agreement should be approved

of by the said Council;

4. And whereas this agreement has been prepared in pursuance of such

correspondence, and as such iias been approved of 1)y the Council of the said Cor-

poration on the 25th day of March, 1897;

5. Xow therefore this Indcntui'c witnessetli tliat the Corporation and the

(V)nipany do by these presents mutually and respectively agree with each other,

and with the successors :ind assigus of eacii other, that the island, sometimes known

as "'Hiawatha," be included in the agreement of the tirst day of September, 1891,

as though the island had not been excepted therefrom but had been included

therein, and that all the conditions, agreements and stipulations contained in the

said agreement, dated the first day of September, 1891, and in the Act of Incor-

]joration of the Company and the schedules incorporated therewitli, inclusive of the

obligation of the Company to pay the mileage payments and percentages on the

gross receipts under the ninth condition of sale of the street railway franchise of

the City of Toronto, and under the fifteenth anrl sixteenth paragraphs of the said

agreement, shall be all valid, binding and operative conditions, agreements and

stipulaticms between the (Corporation and the said Company, and shall relate to

and govern all the mutual and respective obligations of the (Corporation and the

Company, except so far as the same are varied by this agreement.

6. It is mutually agreed by and 1)etween the parties hereto, that the Com-
pany will extend their track or tracks on the mainland to the water's edge and

operate their cars thereon so as to meet the City's requirements for a convenient

and efficient Island service to and from the Island by ferries, the City to provide

any necessary right of wa}^ and to bear any further expense to so reach the Avater's

edge other than providing the necessary material for the tracks, rails, poles, wires

and other necessary equipment of the railwa}', and laying, constructing or erecting
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the same; aud operating the cars ou the tracks so laid, and as soon as the Council

provides a bridge or bridges or otlier means of conununication suilicient to meet

the necessities of tratlic, the Conipjuiy will extend their track or tracks to and over

such bridge or bridges, or otlier means of communication to tlie Island, and lay,

extend and locate their tracks upon the Island from time to time where and in

such places as in the opinion of the City Kngineer and the City .Council may be

considered reasonable and necessary; but in case of any dispute as to what may
be reasonable aud necessary, the reasonableness and necessity shall be settled and

tinaliy determined by the person who shall occupy tlio position of tlie President

of the High Court of Justice for Ontario, or who may ])orform the duties and have

the powers now possessed by that person, or in case such person refuses so to act,

then by such person as he may appoint upon the application of either of the parties

hereto, upon notice to the other party hereto.

7. And the said Company, for themselves, their successors or assigns, cove-

nant, promise and agree to and with the said Corporation that if the said Company

shall neglect or refuse, within a period of three months after notice so to do, to

extend their track or tracks on the mainland to the water's edge, or to extend their

track or tracks over such bridge or bridges or other means of communication, or

to connect the present City service with tl c said tracks upon the Island, or to lay

and extend their tracks upon the Island from time to time as in the opinion of the

City Engineer and the City Council may be reasonable or necessary, then and in

either or any of such cases, the City Engineer may, either with or without notice.

take such steps, procure such material, teams and men, and do such work or things

as he may deem advisable to provide such track or tracks, or any or either of them,

or towards carrying out this ag!reement, and any and all expenses so incurred shall

be a debt due from the said Company to the said Corporation, and may be recov-

ered as such in any Court of competent jurisdiction;

8. It is also mutually agreed by and between the i>arties hereto that the

right of way upon the Island and the means of access from one part thereof to other

parts thereof are to be provided by the said Corporation and need not be otlierwise

public highways, and the said Corporation is also to make and construct such

width of roadway thereon as may be considered necessary by the City Engineer,

but the said Corporation shall be under no obligation to construct any particular

width of roadway upon the Island.

9. It is also mutually agreed by and between the parties hereto that the

Company, immediately after the Corporation has supplied a bridge or bridges or

other means of communication to the Island, will proceed, upon instructions from

the City Engineer, to construct and operate a railway or railways to and upon the

Island and upon the approaches to the waters edge or over the said bridge or

bridges, as may be necessary to carry passengers thereon, and will carry passenger^

over and operate their entire system and every jiart thereof at the faros and upon

the terms iuid conditions provided for in the original agreement of the 1st of Sep-

tember, 1891, and any amendments thereto.



54

10. It is hereby mutually agreed that the Company shall not be required to

operate their cars on the Island between the first day of November and the first

day of April in each year; but this shall not in any way lessen the Company's obli-

gation to pay full mileage for the entire year.

11. Jt is further agreed that the Company will not be required to construct

or extend their tracks upon the Island, between the 1st day of September, 1911,

and the 31st day of August, 1921.

12. The ]iarties hereto agree to apply from time to time, as the Council of

the City of Toronto may consider necessary, to the Legislature of the Province of

Ontario to validate and confirm this -agreement, and each party hereto will assist

in obtaining such legislation.

In witness whereof the parties hereto have affixed their respective seals and

set to the signature of the proper officers in that behalf.

Signed, Sealed and Delivered in the

pre.-ence of Eobekt J. Fleming,

"CiiAELEs (Vrtis/^ Mayor, [seal]

1 R. T. COADY.

as to ]\rayor and I'roasurer. Treasurer.

F. L. Wanklyn.
^-'

"

Manager,

J. C. Grace.

Sec.-Treas. [s-eal]

Sunday Car Agreement .

Schedule "
C'

This Indenture, made in triplicate the twenty-sixth day of March, in the

year of our Lord, one thousand eight hundred -and ninety-seven.

Between—The Corporation of the City of Toronto, hereinafter called the '' Cor-

poration."' of the First Part,

And—The Toronto Paiiway Company, hereinafter called the " Company,"

of the Second Part.

1. Whereas by an Indenture made the first day of September, 1891, between

the said Corporation of the first part, and George Washington I\iely. William
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McKenzie, Heiuy Azariah Everett and Chauncey Clark Woodworth, thereinafter

called the " Purchasers " of the second part, the said Corporation, for the consid-

eration therein expressed, did grant unto the said Purchaocrs, ae therein provided,

the right to operate surface street railways in the City of Toronto, upon the terms

and conditions therein mentioned;

2. And wliereas the said Purchasers were duly incorporated hy an Act of the

Legislature of the Province of Ontario, intituled " An Act to Incorporate the

Toronto Railway Company and to Confirm an Agreement between the Corpora-

tion' of the City of Toronto and Geo. W. Kiely, William McKenzie, Henry A.

Everett and Chauncey C. Woodworth," and the said agreement, with the condi-

tions, documents and schedules therein referred to, is validated, construed and

limited as therein mentioned

;

3. And whereas the tsaid Purchasers have duly granted and assigned to the

Company the said agreement, and the properties, rights and privileges therein

mentioned, and the siaid Company has been duly substituted as the contracting

party with the said Corporation, in the place and stead of the said Purchasers,

under the said agreement, and the said agreement, conditions and dociiments con-

tained in the said Act of Incorporation, form the existing contract between the

Corporation and the Company in regard to the street railway privilege of the

City of Toronto;

4. And whereas it is provided in Clause 40 of the conditions annexed to the

said agreement that no car shall be run on the Lord's U-ay until a Sunday service

has been approved of by the citizens by a vote taken on the question

;

5. And whereas, by section 1 of the said Act the Company is declared en-

titled to the exclusive right and privilege of using and working the street railway.-

in and upon the streets of the said City, with certain exceptions therein set out,

for the full period of thirty years from the first day of Soptombor. 180L on all

days except Sundays, and no longer, but subject nevertheless to all the condition*,

provisoes and restrictions in the said agreement expressed or cont:iinod, and as

thereinafter mentioned, and it is therein provided that notwitbstandinjx anything

in Schedule "A" thereto, or in the said Act contained, no street car shall run on

the Lord's Day, but that nothing therein contained shall extend to prohibit the doing

of any act which is not a contravention of the Revised Statute, chai)ter 203, in-

tituled ''An Act to prevent the Frofanation of the Lord's Dai/r if and when such

Act shall have been approved of by the citizens by a vote taken on the ([uestion. as

provided by the said agreement;

6. And whereas, a largely signed petition has been ^ent in to the Council

of the said Corporation asking to have submitted to the vote of the citizens the

question of operating a Sunday service, and it is deemed expedient to enter into

an agreement as to such Sunday service, and the character and extent thereof, ae

provided by the Act 57 A'ictoria, chapter 93, and this .agreement is being entered

into upon the assumption that the running of cars upon the T.ordV Day is an act

not prohibited by the lord's Day Act;
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7. Now therefore this Indenture witnesseth that the Corporation and the

Company do b}' these presents mutually and respectively admit, declare and agree

with each other, and with the successors and assigns of each other, that all the

conditions, agreements and stipulations contained in the said agreement dated the

first day of September, 1891, and in the Act of incorporation of the Company and

the schedules incorporated therewith, inclusive of the oljligation of the Company

to pay the percentages on the gross receipts under the ninth condition of sale of

the Street Eailway franchise of the City of Toronto, and under the sixteenth

paragrapli of the said agreement, are all valid, binding and operative conditions,

agreements and stipulations between the Corporation and the Company, and do

and shall relate to and govern all the mutual and respective obligations of the

Corporation and the Company, on Sunday as on every other day of the week, except

so far as the same are varied by this agreement.

8. It is mutually agreed that the cars shall be run upon Sundays over the

whole and entire system of street railway tracks in the City of Toronto, and any

extensions of the same which may be hereafter made during the continuance in

force of the agreement hereinbefore in part recited, and shall include a night ser-

vice if deemed necessary By the City Engineer and the City Council.

9. It IS also mutually agreed that the speed of the oars and the number of

cars to be run per hour which are necessary on each main line or branch, or any

part thereof, shall be as determined by the City Engineer from time to time, and

approved of by the Council.

10. It is also mutually agreed by and between the parties hereto that the

cars shall uot run at a greater speed than four miles an hour while passing any

place of worship or Sunday School building during the hours of all services, and

the gong or gongs thereon shall, not ring within 200 feet of any place of worship

or Sunday School building during the hours of all services; provided that the au-

thorities of such Church or Churches erect a sign on the street line, satisfactory

to the City Engineer, announcing their hours of service, and that the perform-

ance of this clause may be specifically enforced by the order and injunction of the

High Court of Justice.

11. 'I'he service upon any street, or ]K)rtion of the same, may be discon-

tinued if recommended by llie City Engineer and niutually agreed upon by the

City Council and the Tiailway Company, but not otherwise, and such service, or

any ])orti«)n or portions therecf. may bo tlioreaftei- restored by the order of the

Engineei- with the approval of the City Council as aforesaid, when such may be

considered advisable or necessary.

12. And the said Company, in consideration of the premises and also in

consideration of the said Corporation submitting the (juestion of the running of

the cars upon Sunday to tlie vote of the citizens, doth for itself, its successors and
assigns, covenant, promise and agree with the said Corporation, that the said
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Coiupaiiy, its successors and assii^nis, will not reciuire or permit any of its oniployccs

to work in its service more than ten hours per day or more than sixty hours per

week, all of which sixty hours' work is to be performed in six days of such week, and
that no employee having worked upon six davb sijall be re(juired or permitted to

resume work until he has been a complete day of twenty-lour consecutive hours oil

work, which twenty-four consecutive hours shall be computed frouj o.'SO o'clock

a.m. of such day.

, Provided, however, that work rendered necessary by exceptional accidents,

unusual storms or civil commotions, or lor operating the cars during the time of the

Industrial Exhibition not exceeding 12 days in each year, requiring the employ-

ment of men for extra work, certihed by the City Engineer, or by the County

Judge, as hereinafter provided, to have been necessary in the reasonable opera-

tion of the railway, shall not be held to be a violation of this section, nor shall tlie

employment of the Superintendent and one Assistant, the Chief Engineer and one

Assistant, the Electrician and one Assistant, and tlie Roadmasters (not to exceed

six in number), while engaged in the necessary work of the Company for parts of

seven days of the week be held to be a violation hereof; Provided, however, that

either party hereto may within two weeks after the decision of the City Engineer

in any matter provided for in this section, communicated to both parties hereto,

appeal from such decision to the County Judge, whose decision shall be final and

binding upon both parties hereto, and in the event of no appeal being taken within

the time aforesaid, the decision of the said City Engineer shall be final and binding

upon both parties hereto.

( 1 ) The word " week " in this agreement means 'any seven consecutive days,

whether the same begin with Sunday or any other day of the week.

{2) And the Company, for itself, its successors and assigns, covenants with

the said Corporation, that if at any time any Judge of the County Court of the

County of York, upon a summary application to him by the said Corporation, of

which two days notice in writing sliail be given to the Company, shall adjudge and

report to the Council of the said Corporation that there has been a substantial

breach of the said covenant, promise and agreement which could reasonably have

been avoided, then the Council of the said Corporation, within three months after

the receipt of the said report (or after the final decision of the said question in the

event of an appeal), but not afterwards, may pass a resolution annulling any right

acquired by the said Company under and by virtue of the said vote or of this

agreement to run street cars on Sunday, and upon the passing of such resolution,

any such right which may be so acquired by the said Company shall by virtue

thereof cease and determine. Provided, however, that in lieu of passing such

resolution to annul the rights of the Company to run Sunday cars, the said Council

may, for each and every such breach, impose upon the said Company a penalty of

$500, or such lesser sum (not less than $100) as the said Council may deem

reasonable.
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(3) And the Company for itself, its successors and assigns, doth covenant,

promise and agree with the Corporation that it will not after the passing of such

resolution attempt to exercise any right to run street cars on Sunday which may be

acquired by virtue of the said vote, or of this agreement, and the running of street

cars on Sunday by virtue of such authority may, after the passing of such resolu-

tion, be restrained by the order and injunction of any Court of competent juris-

diction, or in the event of the said Council imposing a penalty as hereinbefore is

provided, the Company will pay the amount thereof within seven days after being

notified of the action of the Council, and if not paid, the said Corporation may
recover the same with costs of action in any Court having jurisdiction to the

amount of said penalty.

(4) Upon the hearing of such application, the seid County Court Judge

may summon witnesses, talce evidence upon oath, order production of books and

papers, and exercise all the other powers mentioned in Clause Forty-three of the

conditions of sale forming part of the existing agreement between the Company
and the Corporation, and also the powers of an arbitrator under the Acts respect-

ing arbitrations and references, and he shall report to the Council the evidence

and his decision thereon and the grounds thereof, and either the Corporation or

the Company may, within one month after the date of said report, appeal from the

decision of the said Judge to the Court of Appeal for Ontario, and the decision of

the Court of Appeal shall be final, and the said parties hereto consent to the said

County Court Judge and the said Court of Appeal having jurisdiction to hear, try

and determine the matters hereinbefore agreed to be submitted to them respectively-

(5) Provided always and it is hereby declared and agreed by and between

the said parties that these presents are predicated upon the vote of a majority of

the citizens being in favor of a Sunday car service, and of a Sunday car service

being established in pursuance thereof, and that in the event of any right which

may be ac(]uired by the Company under and by virtue of the said vote being an-

nulled by resolution of the Council, as hereinbefore mentioned, the original position

and rights of the citizens and of the Company and the Corporation under the said

existing agreement and under the Act of Incorporation of the Company and sub-

sequent legislation in relation to the question of a Sunday car service shall be

restored and shall not be affected or prejudiced by reason of the premises.

13. Any ticket issued by the Company under the said agreement of the let

of September, 1801, except the ones sold at the rate of eight for twenty-five cents,

may be used and shall be good at any time on Sunday, but a special ticket shall

be issued and sold by all conductors and at the offices of the Company on Sunday,

at the rate of seven of them for twenty-five cents, and such tickets may be used

upon all cars running upon Sundays, and also upon other days within the hours

or times on which the class of tickets sold at the rate of eight for twenty-five cents

may be used.

14. In the event of a majority of the citizens voting in favor of a Sunday
car service, and the Py-law emhodvinEr thi^ agreemoni^ havinfr passed the Council



59

of the said Corporation, the said Company covenants, pronnsi-^ and agrees to and

with the said Corporation, that the said Company will ujjon eacli and every Sunday
thereafter while this agreement remains in force provide a service of cars upon

each line of railway opemted, or that may hereafter be operated, by the said Com-
pany in the City of Toronto, during the hours and upon the terms and conditions

set out in the said agreement of the iirst of September, 1891, except as varied by

this agreement; and that the said agreement of 1891, with tlie amendments or

alterations provided by this agreement, shall apply to the operation of cars upon

Sundays.

15. This agreement is provisional, and shall not have any force or effect

until the By-law embodying the provisions thereof has heon assented to by a vote

of the citizens taken thereon, as provided for in the Act passed by the Legislature

of the Province of Ontario in the fifty-seventh year of Iler Majesty's reign, and

chaptered 93.

16. In the event of any Court of competent jurisdiction in the Province

of Ontario holding that the said Corporation had not power to enter into this

agreement, or to authorize the running of cars upon Sunday, or should any cause

or causes arise beyond the jurisdiction of this Council which may prevent the

running of street cars on Sundays, then and in any or either of such events the

said Company shall not have any claim, and the said Company agrees that it will

not make any claim against the said Corporation for entering into this agrwment.

or for the privilc^i^e thorehy granted being })Ut an end to by such decision or cause.

17. In the event of a By-law being passed as herein providexl, the parties

hereto agree to apply to the next session of the legislature of the Province of

ORtario to validate and confirm this agreement, and to authorize the said Corpora-

tion to impose a penalty as herein provided for, and to collect the same by action

if not paid by the said Company, and to provide tliat any penalty imposed by or

under the provisions of this agreement, shall not be relieved against by any Court

or Judge: also, to confer upon the County Court Judge, and Court of .Appeal

respectively, jurisdiction to hear and determine the matters herein provided to 1^

determined by them, and each paftv' will assist in obtaining such legislation.

In witness whereof the parties hereto liave hereunto set their Corpomfe

Seal under the hand of tlieir proper officers.

HoBETrr J. Flt-mtn'o,

Signed, Sealed and Delivered

in the presence of

" Charles Cueti»;''

Mayor. [sf.ai.

R. T. Co.vi)Y,.

Treasurer.

as to the Corporation. \Vm. MoKenzie.

i

Prcsulnii [si:al
"Wm. Laidlaw/'

as to execution l)y the Company. J. C. Grace
Ser'y-Treas.
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Vlll

63 Vic. chap. 102. -

AN ACT RESPECTl.XG CEKTAIN M^ATTEKS PERTAINING TO THE
CITY OF TORONTO.

{Assented to SOth April, 1900.^^

Section 1 of this Statute aviends the Act of Incorporation, 55 Vic. chap.

99, by adding thereto section 28.*****
Specific per- 5. Either the Municipal Corporation of the City of Toronto or the said

contract with The Toronto Railway Company in case of neglect or failure on the part of the

Irv'So"*
^'''^" Toronto Railway Company, or on the part of the Corporation of the City of

Toronto, as the ease may be, to observe and perform any of the covenants, agree-

ments, obligations and provisions contained in the said Act, and in the said agree-

ment and conditions incorporated therewith, may bring an action to compel the

performance of or to restrain the violation of any of the said covenants, obliga-

tions, agreements or provisions, and the Court before whom the action shall be

tried shall, notwithstanding any rule of law or practice to the contrary, enquire

into such alleged breach and determine the nature and extent thereof, and in case

it is found that the act or' omission complained of constitutes a breach of the said

covenant, obligations, agreements or provisions the Court shall make an order

specifying what things shall be done or forborne by the defendants as a substantial

compliance with the said Act, agreements and conditions, and every such order

shall be enforceable in the same manner and to the same extent as an injunction

or mandamus granted by the Court.

way

iX.

1 Edward Vii., chap. 25, as amended by J Edward Vll., chap 17.

Ai\ ACT TO AMEND THE fc^TREET RAILWAY ACT.

{Assented to 15th April, 1901.
'\

Sections 1 and 2 of this Statute are made part of the Company's special

Act by 2 Edivard Vll., chapter 26.

Rev. Stat. 1. Sub-scction A i)\ section 18 of The Street Railway Act, as enacted by
c 208 s. 18, .

J ' J

.subs.' 4, ' section 1 of the Act, passed in the 63rd year of the reign of Her Late Majesty

Queen Victoria, eliapter iU. is repealed and the following substituted therefor:
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" (4) The company, when operating any portion of its line by means of nvmlern

electricity, shall from time to time adopt and use in the front of eacli motor car a

fender, whicli sliall he of a design api)roved of hy the Lieiiteiiant-dovernor-in-

Council from time to time upon. a report l)y the Engineer of the Department of

Public Works for Ontario as suitable for use l)y tie company, f.aving regard to the

efficiency of sucli fender for life saving pur|)()ses, jiiid to the location of the com-

pany's line, and the speed at which the company's cars may be run.

(a) The fender so approved of by the Lieutenant-CJovernor-in-C'ouncil shall

be adopted and used upon the cars of the company within the time

fixed by the Order-in-Council approving of the same, or by . any

Order-in-Council extending the said time. Provided, however, that

w^hen any street railway company, in the case of cHies with a popu-

lation of less than 30,000. and towns and incorporated villages, has

entered into an agreement with a municipal council providing for

the use of a fender, then this Act shall not apply so as to require

any other or different fender to be supplied than is provided for in

the said agreement. Provided that where the cars of a Company
are equipped with fenders of a class so approved hy the Lieutenant-

Governor-in-Council the Company shaJl not he liahle for non-com-

pliance with any hy-law or agreement relating to the cla^s of fenders

to he used in any City or any requirement of the Engineer or other

officer of the municipality under any hy-law or agreement." 3

Ediuard VII. chap. 17, s. 1.

2. Section 18 of The Htreet Railway Act is amended by adding thereto the Penalti.-s for

fvoll owing sub-section:—
.

not providing
'^ f^uarl wires,

fenders, etc.

" (6) The company shall pay to the corporation of the municipality in

"which such road is operated the sum of $10 for each day in which any motor car is

operated within such municipality without having such a fender thereon except in

cases of accident or unavoidable necessity; such sum or sums to be recovered from

such company in a civil action."

3. Sub-section 3 of section 18 of the said Act is amended by adding after
^**.)(;j<^^„'*^ij<

the word *" section" in the first line thereof the following words and figures:— subs. :i,

<i 1 L- 1 A !? amended.
"and section 19.'

4. Sub-section 1 of section 46 of the said Act is amended by substituting Kev. sut.

>rds and figun

fourth line thereof.

the words and figures "IS and ID*' for the words and figures "and 18" in the ^|^,^**'j
'• •**'•
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X.

Jf. Edward VII. chap. 98.

Ai\ ACT RESPECTING THE TOiiONTO RAILWAY COMPANY.

[Assented to 26th April, 190J^.]

;Scciio7i I and 2 empower Company to form a reserve fund out of surplus

earnings; to acquire shares, bonds, etc., of suburban Companies and to guarantee

the bonds, etc.. of such Companies.

^Section S amends the Act of Incorporation by adding thereto section 29.

* * * * *

at termination 4. Neither tliis Act nor anything authorized to be done thereunder shall

notTffecte.^
pi'<-'judice 01 affect the rights of the Corporation of the City of Toronto to take over

the property of the said Company as provided in the Act incorporating the Com-
pany and the agreement and other documents made schedules thereto.

XI.

JUDCrMENTS AS TO WOODEN POLES.

In the High Court of Justice—Queen's Bench Division.

Before the Honorable ^

Mr. Justice Mereditli. J Thursday, the 6th day of October, A.D. 1892.

Between The Corporation of the City of Toronto.

Plaintiffs,

AND

The Toronto Railway Company,
Defendants.

This case coming on to be heard this present day in presence of Counsel for

both parties upon opening of this matter, and upon reading the pleadings, and

Counsel aforesaid consenting thereto.

This Court doth order that the matters in issue herein be and the same are

disposed of as follows:

1. All the present poles used by the defendants and the use thereof shall be

and be considered as only temporary.
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a. liie aianaara iron poies sliall be in no rcopecL inferior to uie oaiuple iron

pole now eieciea on jarvis street, opposite the Lily ilail, and sti&n. be of buih-

cient height lo keep all the iroiiey wires dependent thereiroin at leabt eignieen

i'eet at their iouest point above surlace oi pavement, and snail be hnisned on

top with a neatly turned wooden top or other top hnisli approved by the City

Engineer of the plaintuis.

3. Tiie standard wooden pole sliall be octagonal, and in no respect inferior

LO the sample wooden pole now erected on Jarvis Street, opposite tiie City llall,

or^may in any locality designated by the said City Engineer be a round dressed

pole to be approved of by the said City Engineer.

4. All poles erected and used by the Company shall be and shall be kept by

the Company at all times straight, plumb and perpendicular, and in good con-

dition.

5. Standard iron poles shall within a time to be specified by the City

Engineer be erected and maintained by the defendants on the following streets

and parts of streets, viz. : Yonge Street, from Front Street to Davenport Koad,

inclusive; King Street, from Parliament Street to Bathurst Street, inclusive;

Queen Street, from Parliament Street to Bathurst Street, inclusive; Front Street,

from Jarvis Street to Simcoe Street, inclusive; York Street, from Queen Street

to the Esplanade, inclusive; Cliurch Street, from Front Street to Queen Street,

inclusive; Sherbourne Street, from Bloor Street to Elm Avenue, inclusive; and

upon all such streets in the vicinity of the Union Station as may from time to

time be ordered by the said City Engineer.

6. Standard wooden poles may be erected by the defendants on other streets

and parts of streets (or the wooden poles now erected and in use by the defendants

may be continued, provided the same are equal to the standard pole and the loca-

tion thereof is approved by the said City Engineer) ; but the said City Engineer

may from time to time, with the approval of two-thirds of the members of the

City Council present and voting at any meeting, direct the substitution therefor

of standard iron poles at the rate of not more than one hundred and fifty poles

per annum, provided that no such substitution sliall be ordered by tlie said En-

gineer without notice to the defendants, or without their having had an oppor-

tunity of being heard in reference thereto. In case the said City Engineer does

not direct the substitution of the full number of one hundred 'and fifty poles in any

one year, the right to give such direction at any time within the two following

years shall exist, but not afterwards.

7. The provisions of clause six shall apply only to streets upon which tracks

are now laid. On any streets or sections of streets upon which tracks may here-

after be laid, the Company shall erect standard iron or wooden poles, as the City

Engineer may from time to time direct, and he shall also have the power under

the provisions of the preceding paragraph to order the substitution of iron poles

for wooden poles at any time on snch street or section of street.
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8. In addition to tlie «ubstitiition provided for in Clauses G and 7, when

any street or section of a street upon wliicla , wooden poles are used is to be paved

next to the kerb with asphalt, stone, scoria or other like permanent pavement,

iron poles shall, at the option of the City Engineer, be substituted for wooden

poles on such street or section of said street, and the defendants to make such

substitution on the streets or sections of streets to be so paved within such time as

may be specified by the said City Engineer; but this provision shall not extend

to the paving of sidewalks.

9. The standard distance between the poles shall not be less than one lum-

dred and ten feet on straight lines, and all substituted poles shall be planted in

the same phu-o as the removed poles unless otherwise directed by the said City

Engineer.

10. All openings made by the defendants in streets and sidewalks shall be

made good and all surplus material removed and the street or sidewalk restor.3d

at once to its original condition, to the satisfaction of the said City Engineer,

otherwise the said City Engineer may do the same at the expense of the defendants.

11. All poles shall be kept painted as the said City Engineer shall direct,

and shall be numbered on the outer or street side in plain figures not less thau

two inches long, and no advertising shall be allowed on any pole.

12. A'o trolley wire shall be or be allowed to remain at its lowest point at a

less height than eighteen feet above the surface of the street, except in passing

through subways or at such other points as the said City Engineer may in writing

permit.

13. Everything herein provided for shall be done under the supervision of

the said City Engineer, and in case the defendants shall, in the opinion of -he

said City Engineer, fail or refuse to observe and perform any of the terms of tliis

agreement, the said Engineer may give the said defendants a written notice, speci-

fying Ins requirements, and in case the defendants fail or refuse to comply with

such notice within twentj'-four hours, the said Engineer may do the work himself

and the (luestion of liability for all expenses incurred in connection therewith may
be determined by the Judge of the County Court of the County of York, in tlie

manner and with the powers as to costvS and otherwise specified by section 43 of

the agreement, dated September the 1st, 1891, and made between the plaintiffs an 1

Messrs. Kiely, Everett, McKenzie and Woodworth.

14. All other matters of complaint in this action are withdrawn by mutuil
consent and the rights of all parties in respect thereof are preserved.

I

15. And this Court doth not see fit to make any order as to the costs of th^s

action.
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Xil.

m THE HIGH COUUT OF JUSTICE—COMMON IM.EAS DIVISION.

Tcfore the Honorable

Mr. Justice Ferguson. Friday, the l^5th November, A.lJ. 1H\U.

Between The Toronto Kailway,

riaintiffs.

^
AND

The Corporation of the City of Toronto,

Defendants.

Upon motion of Mr, Laidlaw, Q.C., of counsel for the plaintiffs, to continue

the injunction granted herein by Chief Justice Armour on Thursday, the 17th

day of November, A.D. 1892, until the trial or other disposition of this action,

after one enlargement, and upon hearing read the affidavits of W. E. Davis and

J. C. Grace filed on the 17th day of November in support of the motion and the

exhibits in said affidavits referred to, and the further affidavits of Henry A.

Everett, Edgar F. Chapman, Noel Marshall and J. C. Grace, filed by leave in sup-

port of the motion to continue the injunction and the interim injunction order

granted herein, and the examinations and cross-examinations of Edward H.

Keating, J. C. Grace, Henry A. Everett, Edgar F. Chapman. John Jones, and

W. J. Little, taken in opposition to the motion in presence of counsel for the

defendants, upon hearing counsel for all parties and after argument and negotia-

tions, consent minutes being filed

:

1. This Court doth order that the injunction motion do stand to the trial.

2. And this Court doth further order that the plaintiffs be at liberty to put

up during the present season on Queen Street east of the Don and on Bloor

Street West, and on such other streets as the City Engineer may allow, temporary

poles of the kind they are now using to complete the electric service provided

for on the above streets respectively.

3. And this Court doth further order that all poles erected since 12t]i

November, 1892, and all poles to be erected by the Company as aforestiid, are

hereby declared to be temporary i)ok's within the meaning of the judgment

dated the 6th October, 1892, and all the provisions of the said judgment shall

apply to the said poles, and the Company shall on or before June 1st, 1S93,

remove all such poles aforesaid as are not equal to the standard pole as specified

and provided for in said judgment, and shall by said date replace the same by

standard or approved poles, as specified in said judgment, but said time may b;'

extended by the City Engineer; if said poles are not so replaced on or before

said date, a mandatory order shall issue to compel the Com])any to comply with

this judgment.

5m
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4. And this Court doth further order that the claims of the City against the

Company and of the Company against the City in this action, including the cost

of the interim injunction order and of this motion to continue the interim in-

junction, be reserved until the trial, and that the suspension of the operation of

the City's injunction and anything done by either party hereunder shall not

prejudice or afl'ect either of their rights in this action.

Settled. By the Court,

P. J. B. (Signed) M. B. JACKSON,

Registrar.

XIII.

JUDCxMENT re PEKCENTAGES ON TICKETS SOLD AND ON ADVER-

TISING RECEIPTS.

lie the City of Toronto \

and
I

Judgment of the Divisional Court, delivered by Armour,

a^ic Toronto Railway f C.J., 4th March, 1893.

Company.
j

A dispute or difference of opinion having arisen between the City of

Toronto and the Toronto Railway Company in resi)ect of the matters hereinafter

referred to, an application was made to the Judge of the County Court of the

County of York, under the provisions of the agreement between the s-aid parties,

for his determination thereof, who gave the following judgment:

(Here followed judgment of County Judge.)

On the 6th day of February, 1893, Caswell for the City of Toronto, moved

by way of appeal from the said judgment so far as it disposed of the liability of the

Toronto Railway Company to pay to the City percentages on gross receipt from

passenger fares received from the sale of tickets by the company, although the

said tickets might not afterwards l)e presented on the cars of tlie said company,

on the ground that the moneys received by the said company from tickets sold by

them were gross receipts from passenger traffic obtained by the operation of the

street railway system within the meaning of the contract and agreement between

the said parties.

Laidlaw, Q.C., shewed cause.

And on the same day Laidlaw, Q.C., for the Toronto Railway Company,

moved by way of appeal from the said judgment so far as it disposed of the ques-

tion of liability of the Toronto Railway Company to pay to the City percentages

on gross receipts from adver<"ising rates within the cars of the railway company
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(luring tlie period of the said agreement with the City on the ground that die

said rates for advertising were not gross receipts derived from traffic obtained by

operation of said street railway system.

Caswell shewed cause.

The special provision under which these questions arise is the following:

—

'^ 16. And that they will monthly -and every month during the term covered by

this agreement on the first Monday of each month pay to the Corporation through

jts City Treasurer, the percentages in the said conditions and tender referred to,

being the following percentages of the gross receipts from passenger fares, freight,

express, and mail rates, and all other sources of revenue derived from tlie traffic

obtained by the operation of the said railways."

We are of the opinion that, according to the true construction of the agree-

ment between the parties, the money derived from the sale of tickets by the rail-

way company becomes immediately upon its receipt by the railway company part

of " the gross receipts from passenger fares " within the meaning of the above

provision.

Were the contention of the railway company to prevail, the result would

be that although they received the money for the tickets sold by them, the City

would not receive its percentage upon the money so obtained, but would only re-

ceive it upon the value of the tickets presented by the passengers, and would not

receive it upon the value of tickets which were never presented or which were lost

or destroyed.

And the railway company would then get the value of all such tickets as

were never presented or were lost or destroyed, without paying the City any per-

centage thereon.

For we think it clear that the purchaser of tickets which were lost or de-

stroyed would have no recourse against the railway company for their value.

We are of the opinion that the money derived by the railway company

for permitting persons to exhibit advertisements inside their cars cannot l>e held

to be a source of revenue '' derived from the traffic obtained by the operation of the

said railways."

The word "traffic," as applied to a railway, means the coming and going

of persons or the transportation of goods upon tlie railway, and the revenue de-

rived from permitting persons to exhibit advertisements inside their cars cannot

be said to be revenue derived by the railway company from the coming and going

of persons, or the transportation of goods obtained by the operation of the railway.
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It was said that the Jiitention of the parties was that the City should receive

percentages of the gross receipts from all sources of revenue obtained by the oper-

ation of the said railway*?; if such was the intention it siiould have been so ex-

pressed and should not have been limited as it is to sources of revenue derived from

the traffic obtained by the operation of the said railways.

We do not see how the provision above quoted can be, by any reasonable

construction, held to include within its terms the revenue derived from permitting

persons to exhibit advertisements inside the cars.

Both appeals will therefore be allowed, but as each succeeds there will be

no costs.

XTY.

FOKiMAL JUDGMENT re "SPEED OF SUNDAY CARS.''

IN THE PirCxH COURT OF JUSTICE.

Tlie Honourable
i

*

,. . ,. ,,
,

Tuesday, the 24th day of October, A.D. 1899.
Mr. Justice Robertson. '

"^^ -^ '

Between

THE CORPORATION OF THE CITY OF TORONTO,
Plaintiffs.

AND

THE TORONTO RAILWAY COMPANY
Defendants

1. Upon motion this day made unto this Court by Counsel for the plaintiffs,

in presence of Counsel for the defendants, for an order and injunction until the

trial of this action, restraining the defendants, their servants and employees, from

running the cars belonging to the defeVidants, upon Sundays past places of wor-

ship during the hours of service in such places of worship, at a greater rate of

speed than four miles per hour, and espeoially from running them past Trinity

Church East, situate on King Street east in the City of Toronto, at such greater

speed; upon hearing read the affidavits of Charles Robert Cooper, George Stagg,

James Alexander Henry, Cecil Brunswick Smith, Clarence Everett Cooper, Wil-

liam Arthur Scott Goss, James Connell Johnston and Thomas Caswell, filed in

support of such motion, and the affidavit of William Henry Nix filed in answer:

and Counsel aforesaid consenting that the said motion should be turned into a

motion for judgment, and Counsel aforesaid consenting liereto, without prejudice

to the defendants raising to any other similar action any defence they might

now raise to this action

:
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2. This Court dutli order and adjudge that, witiiout j)rejudice as aforesaid,

the defendants, their servants, agents and employees l)e and tliey are hereby eii-

j(>ined and restrained during the continuance of the agreement between the plain-

titfs and defendants relating to the running of Sunday ears, being an agreement

beajing date the 2Gth day of March, 181)7, and set forth in Schedule " C " to the

Act passed by the Legislature of the Province of Ontario in the GOth year of Her

Majesty's reign, chaptered 81, from running the cars belonging to the defendant*

piist Trinity Church East, situate on King Street east in the City of Toronto,

at a greater speed than four miles per hour while passing the said church during

,the hours of all services on Sundays as announced on a sign to be kept erected

on the street line of King street aforesaid, satisfactory to the City Engineer,

announcing such hours of service.

Judgment signed the 24th day of October, 1899.

(Sgd.) M. B. Jackson, (Sgd.) A. F. Maclean,

Enfd Oct. 26th, 1899, Clerk Weekly Court.

J. B. 4 p. 471,

(Sgd.) R. F. Ktllaly.

XV.

FORMAL JUDGMENT IN THE " OVERCROWDING '^ CASE.

IN THE HIGH COURT OF .UISTICE.

The Honorable
| Wednesday, the Fourteenth day of January, 1903.

Mr. Justice Ferguson, j

Between The Corporation of the City of Toronto, Plaintiffs; and

The Toronto Railway Company, Defendants:

This action having come on for trial this day before tliis Court, in pres-

ence of Counsel for the plaintiffs and defendants; upon hearing read the plead-

ings herein and Counsel for the plaintiffs and defendants consenting hereto, and

it being admitted by Counsel aforesaid that in order to increase the service of the

defendants' railway :

—

(a) The defendants claim to have made and put into use since let Janu-

ary, 1901, 40 closed motor cars of the same design as car No. 836;

(&) And that the defendants are now making 20 more of such closed motor

cars, and will put the said 20 cars into use before the 31st December. 1901

:

(c) And that the defendants claim to have made and put into use 20 open

motor ears of the same design as car No. 693

:
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{d) And it being further admitted that the plaintiffs do not by consent-

ing hereto approve or disapprove of the said closed or open motor cars above men-

tioned
;

1. This Court doth order and adjudge as follows:

—

(a) That the defendants shall, for a continuous journey, give transfer

tickets from day cars and accept the same on night cars, and shall for a continu-

ous journey. gi\c transfer tickets from night cars and accept the same on day cars.

(b) That the defendants shall furnish to the plaintiffs the statement re-

ferred to in the agreement between the plaintiffs and defendants set out in the

pleadings herein, annually, in a form showing such details (if any), as may be

settled by the Senior Judge of the County Court of the County of York, for which

purpose this action is hereby referred to him. The costs of sucli reference to be

in his discretion.

(c) That the defendants shall not use in their service after the date hereof,

cars numbers 102. 104, 108, 116, 118, 126, 140, 142, 146, 148, 162, 164, 166. 168,

170, 172, 174, 176, 178, 180, 186, 198, 200, 204, 208, 224, 226, 228, 230, 238, 256,

258, 260 and 262.

(f/) That the defendants may use in their service from the date hereof

until the loth May, 1903, during tlie hours for limited tickets, but not otherwise,

unless with the permission of the City Engineer from time to time, 35 of the cars

numbered 2, 4, 6, 8, 10, 12, 28, 30, 32, 34, 36, 38, 40, 42, 44, 46, 58, 60, 62, 64, 66,

68, 70, 72, 74, 76, 78, 80, 82, 84, 88, 90, 92, 94, 96, 98, 100, 114, 120, 122, 124,

128, 130, 132, 134, 136, 144, 150, 152, 154, 156, 158, 182, 184, 186, 188. 190, 192,

194, 202, 206, 210, 212, 220, 232, 234, 240, 242, 244, 246, 248, 250, 252, 264 and

266, to be selected by the City Engineer of the (Mty of Toronto aiid maintained by

the defendants in as good repair as at this date.

{(') The defendants shall not use in their service after the 15th May, 1903,

any of the said cars numbered in paragraph (d) unless with the written permission

of the (*ity Engineer from time to time.

(/) Nothing herein contained shall alter, vary or affect any of the agree-

ments, rights or obligations of the parties hereto to each other as to the number
or designs of cars to be used on the defendants' railway or othermse, except to the

extent necessary to give effect to this judgment, and save as aforesaid this Court

doth not make any order as to costs.

Judgment signed the fourteenth day

of January, 1903.

M. B.'JACKSON,
Clerk of C. & F.

Entered January 16th, 1903.

J. B. 6, P. 306.

E. F. KTELALY,

GEO. S. HOLMESTED.
Registrar.
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XVJ.

"MILEAGE" ACTION—MAIN Ql'ESTlON.

Judgment of the Lords of the Judicial Committee on the Appeals of the Toronto
Railway Company v. the Corporalwn of the City of Toronto, from the Court

of Appeal of Ontario; Delivered 2nd August, 1901.

Present, at the Hearing: Lord Ilobhouse, Lord Davoy. Lord Rol)ortwn,

Sir Richard Couch. [Delivered by Lord Hobhouse.]

The controversy between the parties to this appeal has sprung out of a deed

of agreement bearing date the 1st of September, 189L made between the plaint ifTs

below who are now respondents, and the defendants below who are now appellants,

and confirmed by an Act of the legislature of Ontario, 55 Vie. cha[). 90. By it

the plaintiffs grant to the defendants certain street railways in Toronto and otlicr

property upon the terms specified. The parties have disagreed as to the mean-

ing of those terms in many respects; but there remain now only tbree points on

which the defendants contend that the judgment of the Court of Apju-al ought to

be varied.

The first point, apparently the most important, relates to the rent payable

by the defendants. By the 15th clause of the agreement the defendants covenant
'' that they will yearly and every year during the term covered by this agreement

pay to the Corporation through its City Treasurer the sum of $800 per annum per

mile of single track, or $1,600 per mile of double track, occupied by th*- rails of

the said railways within the said limits (not including turn-outs, the length of

which are to be approved of by the City Engineer)." A dispute has arisen as to

the meaning of the word "turn-outs." The plaintiffs say that it meane a side

track on which a train can be shifted in order to let another train on the main

track pass it. The defendants contend that it includes all curves and deviations by

which carriages are enabled to pass from one line of rails to another.

The term is a term of art, and both books and oral evidence taken at the

trial have been adduced to explain it. Tlie effect of the evidence is to show

that it is most properly and generally used in the sense alleged by the plaintiffs,

though it may be casually used to denote any kind of deviation. The hingnage

of conditions of sale which are made part of the agreement supports the same

conclusion; for it speaks of turn-outs and curves in a way im]>lying that the latter

are not included in the former. Both Courts have held that the phiiiitiffs are

right in their construction.

Their Lordships have difficulty in understanding on what grounds the

defendants maintain their view. The ground most clearly stated is that turn-out,<=

as interpreted by the plaintiffs apply only to single tracks, whcn^is all the defend-

ants' tracks are double. But as the agreement clearly contemplates the cfuist ruc-

tion of single tracks that argument has no force. Their TiOrdships cannot dis-

cover that there is any substantial reason for disturbing the judgmcMit of the

Court below on this point.
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The next question arises out of the same clause of the agreements. It

requires an ahnost microscopic examination to appreciate, and its effect as measured

in money must be but small. As their Lordships understand the case, the

measurements made by the plaintiffs, and upheld by both decrees below, include

in tlie mileage to be paid for all curved lines of rail from the point at which they

part from a straight line to the point at which they again merge into a straight

line. The defendants contend that the mileage for which they are bound to pay

is not the length of the various rails, but only the length of that which in the

8th condition of sale is called " the street railway portion of the roadways," and

which the ])]aintiffs are bound to keep in repair for some space on each side of the

rails. 80 far as a curve keeps within this portion of the roadways, it ought not,

the defendants say, to be measured for rent.

It seems to their Lordships that the plaintiffs follow the literal construc-

tion of section 15 of the agreement, and that section 8 of the conditions does not

affect that construction. The miles on which the rent is calculated are miles

occupied by the rails. When a pair of rails parts company with a straight line

it is rightly measured as occupying so much mileage. The Courts below have

taken cai-e that double charges shall not be made for the same rail by measuring

it once as the straight line< and once again as a curve not yet disengaged from the

straight line. The observation already made as to the construction of section

15 also disposes of the question as to what has been called the diamond where rails

cross eaeli other at right angles.

The third point relates to a claim for some pavements or roadways laid

down by the Toronto Street Eailway Company. That was a company which in

the year 18G1 took from the plaintiffs a grant or lease of the right to make street

railways and of the use of roadways or pavements for that purpose; all resumable

at the end of 30 years. There were divers stipulations between the parties as to

repairs and alterations, and obligations consequent thereon. In case of resump-

tion the value of the Company^s property was to be detertnined by arbitration.

In the y^ar 1S7T an Act of the Ontario Legislature (40 Vic. chap. 85) made
some jii'ovisions on this subject:

—

Section o pro\ides that " whenever the City shall change the kind of paving

(not being macadam, cobble, or building stone) thereafter to be constructed on any

street traversed by the I'ailway before such paving is worn out, whereby the same

is dispensed with, the City shall make good to the Company the value of the exist-

ing paving for the purpose of the Company.''

And l)y section 5 it is enacted

—

" That if the corporation of the City should at any time elect to assume the

street railway under the provisions of the agreement and by-law in that behalf,

the arbitrators appointed to determine the value of the real and personal property

of the Com]:)any should also estimate as an asset of the Company the value to the
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Company of any permanent pavement thereafter constructed or paid for by tlie

Company for the balance of the life of the said pavement."

The plaintiffs did resume in the year 1891 when the prescribed process was
followed. By the award of 15th April, 1891, the plaintiffs were ordered to pay
to the Street Railway Company the sum of 1,453,788 dollars for the property
specified in a schedule. The second item of that schedule is as follows:—

"The interest of the said Company in all pavements and road-beds on the

streets of said City (basis of valuation of which is sho\\ii in award).''

The materials of the pavements were no part of the basis of valuation. The
sum awarded was paid by the plaintiffs to the Street Railway Company.

Thus having become the sole owners of the wliole subject-matter, the plain-

tiffs granted to the defendants by the deed on which they now sue all the railways

and property acquired by them from the Street Railway Company under the arbi-

tration and award. The defendants contend that they have not got the whole

subject of the grant, because the plaintiffs have not made over to them the ma-
terials of the pavements. They make this matter the subject of counterclaim,

and they obtained a decree from the first Court, which has been discharged by tlie

Court of Appeal, and which they now seek to restore. The question is, whether

the plaintiffs acquired the pavements from the Street Railway Company. If so,

they have transferred them to the defendants; otherwise not.

The case appears to their Lordships to be quite free from doubt. The only

difficulty consists in the multiplicity of documents. The first Court seems not to

iiave distinguished between the right to use the pavements and the ownership of

their materials, and to have considered that a prior judgment of the Ontario Court

affirming a right of property in the Street Railway Company settled the point in

favor of the defendants. The matter is fully and clearly expounded by Mr. Jus-

tice Osier, who delivered the judgment of the Court of Appeal in a way which

leaves nothing further to be said. He makes clear these propositions: that the

Street Railway Company's property in the pavements was the use of them during

the granted term as long as they would last; that when the holding of that Com-

pany was terminated by the plaintiffs they were to be paid for the unexhausted

value of the use taken away from them and accruing to the plaintiffs: that they

were so paid in terms of the award; that this species of property passed to the

defendants by the grant of September, 1891; but that the materials of the pave-

ment, as distinguished from the right to use them, remained throughout the

property of the plaintiffs, and were not acquired by them from the Street Railway

Company nor granted by them to the defendants.

In their Lordships' judgment all the subjects of this appeal have been

rightly decided, and they will humbly advise His Majesty to dismiss it. The

appellants must pay the costs.
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XVII.

'• ]\[ILP:AGE " ACTION—APPEAL FROM EEFEEEE.

Judgment of the Lords of the Judicial Committee of the Fvivy Council on the

Appeal of The Toronto Railway Company v. The Corporation of the City

of Toronto, from the Court of Appeal for Ontario; delivered the 8th Novem-

ier, 1905.

Present at the Hearing: Lord Macnaghten, I.ord Davey, Sir Arthur

WiJson. [Delivered by Lord Macnaghten.J

This is an appeal from the Court of Appeal for Ontario. The result of the

appeal to that Court was that the appellants, the Toronto Railway Company, were

found lial)Ie to the Corporation of the City of Toronto for the payment of a mile-

age rate in respect of 1)40 feet of street railway track in (^ueen street or Lake

Si) ore road west of Roncesvalles Avenue. They were, besides, ordered to pay in-

terest on the moneys recovered in the action, but at a lower rate than that fixed

by the Court from which tlie appeal was brought. These two points are the only

matters involved in the present appeal. All other ciuestions between the parties

have been settled in the course of the action.

The action wae brought in 1897 on a contract dated the 1st of September,

1891, under ^\hich the Railway Company acquired from the Corporation the

exclusive right of working street railways within the City, which at that time

extended no further west than Roncesvalles avenue. This privilege or franchise

was granted for a term of years m consideration of the payment of certain mile-

age rates. Disputes, however, soon arose about measurements. In February,

1897, the Corporation brought tliis action against the Railway Compan}^ claiming

a large sum over and above the periodical payments which had been made from

time to time. At the original hearing in 1898 it was, among other things, de-

clared that the Company were not liable to pay a mileage rate in respect of the 940

feet of track in dispute. On appeal this part of the order was discharged, and

it was referred to the Master in Ordinary to enquire and report by whom the

Track was constructed, and at what time and what rights of running upon it the

Railway C*oinpany possessed. The Master, after reviewing tiie evidence taken

before him, found that this portion of the track was constructed by the Railway

Company on or about the 30tli of June, isn:'. ns part of their own u^nlertaking.

and that their rights of running upon it were governed by the agreement of the

1st of September, 1891, and were subject to the same obligations as were imposed

upon the Company with reference to their other tracks. The Master's finding

was upheld in the Divisional Court and also in the Court of Appeal. In their

I;ordships' opinion the conclusion thus arrived at is plainly right. At the date

M'^ien this piece of the track was laid the portion of Queen street or Lake Shore road

on which it was constructed was within the limits of the City, and no person or body

other than the Corporation of the City had any jurisdiction or control over it or

any right of interfering with its surface. As the Chief Justice observes :
" The

only lawful way in which the line could then he laid was under authority from the

plaintiffs." The position of the Corporation was undisputed, and their cousent
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was taken for granted and treated as a mailer of eoursf. It wa.-* not until four

years later, after the eonnneneenient of tlie action, tliat the Railway Company
professed to have derived their authority from another souree. The evidencf,*

offered in support of that suggestion is unsatisfaetory and altogether inconclusive.

The question as to interest is not so simple. If the law in Ontario as to

the recovery of interest were the same as it is in England, the result of modern
authorities ending in the case of The London. Chatham, and Dover liaUuaif Com-
pany V. The South-Eastern Railway Company (189;^, A. ('. -i29) would prohably

be a bar to the relief claimed by the Coiporation. Hut in one important par-

ticular the Ontario Judicature Act, 11. S. 0. 18i)7, chai). 51, which now regidates

the law as regards interest, differs from Lord Tenterdens Act. Section ll.'I, which

is a reproduction of a proviso contained in tlie Act of I'jjper Canada, 7 Will. IV.
chap. 3, sec. 20, enacts that " interest shall be payable in all ca^sce in which it \^

now payable by law or in which it has been usual for a jury to allow it." The
second branch of that section (as Street J„ observes) is so loosely expressed as to

leave a great latitude for its application. There is nothing in the Statute defin-

ing or even indicating the class of eases intended. Rut the Court is not left with-

out guidance from competent autliority. In Smart v. Niagara and Detroit I,'irrr,<

Railway Company, 12 C. P. 404 (18C2), Draper, C.J., refers to it as a settled

practice " to allow interest on all accounts after the proper time of payment has

gone by." In Ifichie v. Reynolds. 24 U. C. K. 'MK) (1865), the same learned

Chief Justice observed that it had been tlie practice for a very long time to leave

it to the discretion of the jury to give interest when the payment of a just debt

had been withheld. These two cases are cited by Osier, J. A., in McCuUough v.

Clemow, 26 O. L. R. 467 (1895), which seem<5 to be the earliesf report^l case

in which the queetion is discussed. To the same effect is the opinion of Armour,

C.vT., in McCullough v. Kewlove (27 0. L. R. 627). The result, therefore, seems

to be that in all cases where, in the opinion of the Court, the payment of a juet

debt has been improperly withheld, and it seems to be fair and equitable that the

party in default should make compensation by payment of interest, it is incum-

bent upon the Court to allow interest for such time and at such rate as the Court

may think right. Acting on this view the Divisional Court and the Court of .Appeal,

consisting in all of seven learned Judges, h-ave given interest in the present case,

though not without eome hesitation on the part of Britton, J., in the Divisional

Court, and some hesitation on the part of Osier, J, A., in the Court of Appeal.

Their Lordships have come to the conclusion that the judgment under

appeal ought not to be disturbed. The question is one in which the opinion of

those familiar with the administration of justice in the Province i< onHtleil to the

greatest weight. Their Lordships are not satisfied that the decision of the Court

of Appeal, which evidently has been most carefully considered, is in aiiy respect

erroneous.

Their Lordships will therefore hund)ly advise His "Majesty that the appeal

should be dismissed.

I
The appellants will bear the cost of the appeal.
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XYill.

^* OMNIBUS ^' ACTION.

Judgment of Angliu, J. 10th October. 1904.

City of Toho.nto )

Robinson, K.C, and Fullerton, K.C,

I

For plaintiffs.

V.
[-

„, ,, ,, W . Cassels, K.C, and BickinELL, K.C,
TOKONTO liAlLWAY CO. „ , , , ,

I^ or defenaants.

in an action pending in this Court issues are raised which involve the

determination of tlie respective riglits of the piantitls and defendants as to a num-
ber of matters alfecting the operation of the Toronto Street liaiiway. The solu-

tion of many of the questions as to which the parties differ depends upon the true

construction of several provisions of the agreement under which the defendants

acquired this valuable property, This agreement, including certain incorporated

documents, was ratified and conhrmed by Act of the Legislature of this Province,

55 Vic. chap. 99, and is to be found printed as a schedule to that Statute. To
dispose as far as possible of such questions, counsel for both parties agreed to

submit to the Court a special case. This case, presented and argued before me
m Weekly Court on the 10th October, 1904, is in the following terms:

—

The parties desire before proceeding to take furtlier evidence in this case,

to obtain the opinion of the Court upon certain questions of law arising on the

construction of the agreement on wliich the action is brought.

These questions are:

—

Is the City or the Eailway Company, and which of them, on the proper

couvstruction of the agreement, entitled to determine, decide upon and direct:

—

1. AVTiat new lines shall be established and laid down and tracks and ser-

vice extended thereon by the Company, whether on streets in the City as existing

at the date of the agreement or as afterwards extended?

2. What time-tables or routes shall be adopted and observed by the Company?

3. Whether if so determined by the City Engineer, with the approval of the

City Council, ears which start before midnight must finish the route on which

they have so started, though it may require them to run after midnight.

4. At what time the use of open cars shall be discontinued in the autumn
and resumed in the spring, and when the cars should be provided with heating

apparatus and heated.
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5. In the event of the decision of the Court being in favor of the City on
any of the above questions, is the City entitled to a decree for specific perforiiiance

as to the matter «o decided or in any and which of tlieni?

(i. is the privilege to tlie City to grant U) aiiotlier person or company for

failure of the Company to establish and lay down new lines and to oi>en same for

traffic or to extend the tracks and services upon any street or streets as provided

by the agreement, the only remedy the City can claim ?

The parties submit to the Court to say what answer or answers should In-

given according to law to each of the above <|uestions, each party to have the right

to appeal.

In approaching the- consideration of the agreement and incorporated con-

ditions, I I'ldly accept the proposition with which ^Ir. Cassels opened his argu-

ment, viz., that to manage the defendant Company and its undertaking is the

right and the duty of its directors. But inasmuch as this Comjtany exists for the

purpose of operating the Toronto Street Kailway under a pul)lic franchise, it must

be self-evident that in regard to matters within their scope the terms and condi-

tions upon which the franchise itself is held must govern the exercise of the rights

which it confers. To these terms and conditions in such nuitters the management

and control of the directorate of the defendant Company must conform. To that

extent their independence of action is restricted^—their right of control is qualified.

The agreement under consideration is in substance the grant for a lengthened

term of valuable rights upon the streets of the City of Toronto; the conditions in-

corporated in it are the terms upon which the defendants sought and acquired these

rights. Tliese documents must be taken to have been intended adequately to pro-

vide for the operation of a street railway in a large and rapidly growing City, and

to ensure a service suited to its wants and .satisfactory to citizens of reasonable

expectations. Consistently with these requirements, it must be assumed that both

parties contemplated an arrangement reasonably advantageous to the defendants

as a commercial corporation. The agreement and conditions must be rt*ad in the

light of these facts, and in a broad and liberal spirit, the particular provisions

being constructed so as best to effectuate these general purposes where the language

employed fairly permits of such construction.

That both parties had in view a single system of surface street railways for

the entire City of Toronto for a period of thirty years is abundantly plain. Tin-

general scope and character of the agreement and conditions make this obvious.

When this agreement was entered into it was common knowledge that Toronto

was growing rapidly. Tt is not possil)le to suppose that either party contemplated

a separate street railway system for suburban districts then outlying which should

come within the City limits. The Company, desirous of preserving its monopoly

against competition—in new territory as well as old: the City anxious to secure

the advantage of a single system; both, dealing not with the conditions of the
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moment, but with privileges to be enjoyed and services to be rendered for a period

of thirty years, must be taken to have intended by the words, " in the City of

Toronto, whate\'er that phrase might describe at any time during such thirty years

period.

1 have no doubt that the provisions of this agreement, onerous as well as

advantageous, were meant to apply and do apply to extensions of the City during

the term of the agreement.

Upon examining the provisions of the conditions with regard to the matters

covered by the iirst and the second questions of the special case, a striking contrast

is apparent between clause 14, which, in regard to new^ lines, not only requires the

approval of the City Engineer's recommendation by the City Council, but also that

the period within which such recommendation should be carried out by the Com-
pany shall " be fixed by by-law to be passed by a vote of two-thirds of all the mem-
bers of the Council," and clauses 2Q, 27 and 28, under which the City Engineer

is to determine certain other matters, subject only to "" apj^roval by the City Coun-

cil,'' presumably by the vote of a majority of the members present, not being

fewer than a quorum. Why this difference- Why such provision at all if the

Eailway Company is entitled itself to decide what shall be done in respect to

matters covered by these clauses?

The City Engineer appears to hold in regard to the parties to this agree-

ment a position not unlike that held by the architect between the owner and the

contractor under familiar provisions of building contracts. For the protection of

the Company the agreement makes the recommendation or the determination of

the City Engineer a pre-requisite to anything being demanded of the Company, In

the case of new lines and extensions, the defendants are further protected by the

provision that a by-law, passed by a vote of two-thirds of all the members of the

Council, shall fix tlie period within which the Company will be required to carry

out such recommendation.

Under clause 14, which governs the matters covered by the first question,

it is the City Council approving, and, by by-law passed by a vote of two-thirds of

J IS members, fixing the time for compliance by the Company with a recommenda-

tion of the City Engineer, which may " determine, decide upon and direct what

]iew lines shall be established and laid down and tracks and services extended

thereon ])y the Company; w4iether on streets in the City as existing at the date of

the agreement or as afterwards extended."

Question number two relates to time tables and routes. It is impossible

to answer this question categorically. In respect to matters covered by clauses

2G, 27 and 28 of the conditions, neither the City nor tlie Eailway Company is en-

titled to " determine, decide upon and direct." It is the City Engineer who has

this right and duty—but his determination, before the Company can be required

to recognize or act upon it, must be approved by the City Council.
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Heading clautses ^G, 27 and 28 ol* the conditiona together, and having regard
CO the tenor of the whole agreenieut, i thinlc tiie conclusion is inevitable that both
time-tables and routes are within their purview. The City Kngineer cannot satia-

factorily or efficiently exercise his right to determine speed, service and intervals

between cars unless he also possesses ];ower to decide upon and lix routes.

His right to determine with the approval of the CJity Council the •" service

"

necessary upon all lines is unrestricted and is quite wide enough to include the
power to specify the routes to be established and maintained. Given the routes and
condition No. 2?, lixiiig the hours of starting and linisliin^' the daily runs, the

making of time-tables is nothing more than a convenient method of exercising the

right to determine speed and intervals.

It is perhaps unnecessary to add that these powers should not be used in

iin arbitrary or unreasonable manner. Some sound discretion as to what is proper
and reasonable may naturally be expected of a gentleman wliose qualifications fit

him to be City Engineer of a city such as Toronto. Upon the fair exercise of that

discretion, those who were in charge of the interests of the defendant*, when this

agreement was framed seem to have been fully prepared to rely.

The third question has caused me some difficulty. Provision is already

made, by a judgment of this Court referred to in argument and put in for my
guidance, for transfers from day to night cars and vice versa. Fares on night cars

are double the ordinary maximum single rate fares (clause 30). By section 17 of

the Statute it is enacted that '' The fare of every passenger shall be due and pay-

able on entering the car or other conveyance of the Company.'' Clause 27 of the

conditions provides that " Day cars are to commence running at 5.30 a.m. and to

run until 12 o'clock midnight.'' There is nothing to prevent the City Engineer
» under clause 28, requiring " night cars " to be provided in such numbers and

running upon such routes and at such intervals as may be requisite to carry to

their destination all passengers who may be unable to finish their journeys in day

cars. He may so arrange his time-tables that all day cars will "run in'' from

transfer points. I can find nothing in the agreement itself, or in the working out

of its provisions as to day and night cars which would enable me to say that it

entitles the City to require the Company to run after midnight any car which.,

having started as a day car cannot in due course finish its route by that hour.

This is a ma+ter in respect to which, by the exercise of a little good sense, an

arrangement satisfactory to both parties could readily be made. As the fart is by

the Statute payable on entering the car, and the Company is bound to transfer

passengers from day to night cars, an arrangement that all cars on the road at

midnight should eo instanti cease to be day cars and becoming night cars should

as such, continue their routes, and that all ])assengers entering such cars after

midnight should pay ten cent fares, would probably meet the rocjuiroments of both

parties, and should present no greater difficulty in operation than the practice pre-

vailing in regard to limited tickets. The third question as put in the special case,

however, must be answered as contended for hv counsel for the defendants.



80

if required to say b}' what test or iu what manner the projjer authority is to

determine when the use of open cars shall be discontinued in the fall and resumed

in the spring, and when the cars should be provided with heating apparatus and

heated, 1 might find it dilhcult to answer. These, however, are in my opinion

matters of ^ service ^^ within tlie purview of condition No. 26, and the City En-
gineer is authorized thereby to determine them with the approval of the City

Council.

With regard to the fifth question, the learned counsel for the plaintiffs

virtually conceded that unless 1 felt at liberty, in view of the decision of the Court

of Appeal in England in Wolverhampton v. Emmons (1901) 1 K. B. 515, to de-

cline to follow the decision of our own Court of Appeal in Kingston v. Kingston

Electric Railway Co., 25 A. R. 462, this (question must be answered in the nega-

tive. That this latter decision is in point could not, I think, be successfully con-

troverted. But for a recent enactment of the Ontario Legislature I might, upon

the authority of Trimble v. Hill, 5 A. C. 312, 344, if I thought this case within

the principles enunciated in Wolverhampton v. Emmons, have followed that deci-

sion. But in my opinion section 81 of the Ontario Judicature Act (E. S. 0. 1897,

chap. 51), obliges me to follow the decision of the Ontario Court of Appeal, not-

withstanding any later expression of opinion in any English Court except the

Judicial Committee of the Privy Council.

Any expression of my own views as to whether Wolverhampton v. Emmons
would in itself be authority for a decree of specific performance in regard to any

of the matters covered by the })resent case would be purely academic—and for

that reason should be withheld. Following Kingston v. Kingston Electric Railway

Co., as 1 deem myself bound to do, 1 answer the fifth question in the negative.

To answer the sixth question affirmatively would be in effect to declare that

having convenanted, promised and agreed '" to establish and lay down new lines

and to extend the tracks and street car service as may be from time to time

recommended by the City Engineer, etc." (condition No, 14, and clause 12 of the

agreement), the Company nevertheless may at any time elect, in lieu of perform-

ing their covenant, to forfeit their exclusive rights to the extent provided by con-

dition No. 17, A not improbable consequence would be that the Company woidd

from time to time refuse to lay down tracks upon streets in sparsely populated

outlying districts. Upon these streets, far distant one from another, no person

or Company could bo found willing to undertake the operation of isolated lines of

street railway. No rival system could be established—and, if it could, all the

advantages of the single system throughout the City contemplated by the arrange-

ment between the City and The Toronto Railway Company would be lost to the

former. It is impossible to helieve that the parties intended that the Company

should enjoy an option so entirely inconsistent with the manifest object and gen-

eral tenor of the bargain which they made. Nor do I think any rule of construc-

tion requires me to hold that the City relinquislTed for such an illusory and shadowy

alternative right whatever substantial redress it would otherwise be entitled to
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claim for breaches of obligations which may be imposed u|)on the company under
the provisions of condition No. 14. To question numlKT six i tlierefore make
answer that "the privilege to the City to grant to anotiier person or company for

failure of the Company to establish and lay down new lines and to oi>en same
for traffic or to extend the tracks and service upon any street or streets as providfil

by the agreement, is not the only remedy the City can claim.

The special case is silent as to costs. To prevent future difliculty however.
so far as Con. Rule No. 1130 enables me to do so, I direct that the costs of and in-

cidental to this special case, be costs in the cause in the pending action in which
this case has been stated.

Toronto Robinson, K.C, Fullerton, K.C\

y^ .1 For plaintiffs.

Toronto Railway

Company.
W. CaSSKLS, K.C, BiCKNELL. K.C,

For defendants.

Anglin, J., December 3rd, 11)04.

After I had delivered judgment upon the *' special case '' stated in this

action, my attention was directed by Ur. Fullerton of counsel for the f)laintitrs,

to certain statutory provisions in the nature of private legislation which it was

suggested might have a bearing upon the question presented, as to the riglit of the

plaintiffs to a decree for specific performance. This legislation, said to have been

procured on behalf of the municipality to overcome the difliculty presented by the

decision of the Court of Appeal in the City of Kingston v. Kingston Electric Rail-

way Company (1898), 25 A. R. 402, had not bei'n alluded to in the argument

before me. Under these circumstances 1 thought it advisable to stay the issue of

formal judgment, to withdraw my opinion upon and answer to the fifth question

submitted and to direct that the special case should again be placed upon the

Weekly Court list in order that 1 should have the advantage of hearing counsel

upon the scope and effect of these special statutory provisions, Gl^ \'ic. chap. 102,

sections 1 and 5.

Counsel for the plaintiffs state that their omission to refer to these provi-

sions was not intentional. Mr. Robinson added that in his opinion they cannot

affect the judgment upon the fifth question in the special case. He points out that,

before the plaintiffs can claim a decree for specific performance by virtue of this

special legislation, they must give evidence that the conditions exist which impose

obligations upon the defendants under their agreement with the plaintiffs, and of

6m
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the nature and extent of tlie breaehes of such obligations, after which, in tlie exer-

cise of its discretion, the Court is to determine what things, if done or forborne,

would constitute a substantial compliance with such obligations and these things

when so determined, it shall order to be done or forborne.

Counsel for both parties state that the fifth question in the snecial case was

propounded for the purposes of obtaining an adjudication upon the applicability

9f the decision in the Kingston case, and, should it be held to be in point, a review

of that decision.

Had there been no such legislation as is contained in the statute. Go Vic.

ch. 102, the cpiestion, as framed, would necessarily have involved the determination

which the parties avow it to be their desire to obtain. But it must be obvious that,

if the plaintiffs should make out a case, as outlined by Mr. Robinson, entitling them

to the benefit of this special legislation, it will be wholly necessary to consider the

applicability or the authority of the decision in Kingston v. Kingston Electric

Eailway Company, 25 A. R. 462. Upon a special case stated in an action, only

such questions of law can properly be raised as must sooner or later arise in the

action. The Republic of Bolivia v. The N^ational Bolivian Xavigation Company

(1876), 24 W. R. 361.

To answer the fifth question so as to meet the real purpose of the parties in

presenting it, I should be obliged to assume that the plaintiffs will fail to establish

facts entitling them to invoke the special statutory provisions of 63 Vic. chap. 102.

On the other hand, taking these provisions into account, at best only a hypothetical

answer can be made to this question. It will be time enough to determine whether

the remedy of specific performance is open to the plaintiffs under the statute when

they have established a case to which the statute applies ; time enough to consider

their right to this relief apart from the statute, when it becomes clear that the

statute has no application. At present the question propounded cannot be answered

without disregarding the well established practice of this Court to decline to answer

contingently questions involving problems which, in the ultimate working out of

the action, may not present themselves for solution.

The Court is not bound to answer every question which parties litigent m^ay

see fit to put: Viscount Barrington v. Liddell, 2 DeG. M. & G. 480, 506. The

undoubted right of the Court to decline to express " speculative opinions on hypo-

thetical questions,'^ or hypothetical opinions upon questions, a categorical answer

to which can only be given when certain facts not admitted have been established

by evidence, finds in the fifth question of the present special case a subject which

compels its exercise.

For these reasons I feel obliged to refrain from answering this question.
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XIX.

JUDGMENT OF JUDGE WINCHESTER IN ACTION TO HKCOVEU PEN-
ALTIES FOR OPERATING CARS ON AVENUE ROAD

WITHOUT FENDERS.

I

In the County Couht of tiik County of York.

[L5th April. 1905.]

Toronto

V.

Toronto Railaa ay

Company.

An action hroiiirht by the Coq)oration of the Citv
of Toronto to recover from the defendants tlie sum of $200
under sub-section 6 of section 18 of the Street Railway Act,

as amended by 1 Edward VIL, chapter 25, being the pen-

alty for twenty days violation of the said Statute, that is,

from the 28tli January to the 16th February, 1905,

inclusive.

Mr. J. S. FuLLERTON, K.C., and Mr. William Johnston, for the plaintiffs.

Mr. James W. Bain, for the defendants.

The plaintiffs make the following allegations in their Statement of C'laim

:

" 2. The defendants operate a surface street railway upon certain streets in

'the City of Toronto under an agreement set forth as a schedule to 55 Victoria,

chap. 99, Statutes of Ontario, and have laid down upon Avenue Road, a public

nighway in the City of Toronto, a double line of railway tracks and operate cars

thereon by means of electricity.

"3. The Ontario Statute 1 Edward VII. chap. 25, enacts as follows:
—

* 1.

Sub-section 4 of section 18 of the Street Railway Act as enacted by section 1 of

the Act passed in the ()3rd year of tlie reign of Her late Majesty Queen Victoria,

chapter 31, is repealed and the following substituted therefor.' ' (4) The Com-

pany when operating any portion of its line by means of electricity shall from time

to time adopt and use in the front of such motor car a fender which shall l)e of

a design approved of by the Lieutenant-Governor in Council from time to time

upon a report by the Engineer of the Department of Public Works for Ontario

as suitable for use by the Company, having re<i:ard to tlie eflficiency of such fetider

for life-saving purposes and to the location of the Company's line and the s]>eed

at which the Company's cars may run.

"2. Section 18 of the Street Railway Act is amended by adding thereto

the following sub-section:

—

'(G) The Company shall pay to the Corporation of



the .Municipality in wiiich sucli road is operated tlie sum of $10 for each day in

whicli any motor car is operated, witliin such niimicipality, without liaving such

a fender tliereon, except in cases of accident or unavoidable necessity; such sum

or sums to be recovered from such Company in a civil action/

" ^. The Ontario Statute 2 Edward Vll. chap. 26, enacts as follows:— ' 1.

Sub-.section 4, section 18 of tlie Street Eailway Act, as enacted by section 1 of the

Act passed in the first year of the reign of His Majesty King Edward VII. chap.

2d, and sub-section 6 of section 18 of the Act passed in the first year of the reign

of His ^lajesty King Edward \MI. chapter 25, shall apply to every Street Railway

Company now or hereafter established or incorporated under any special Act of

the Legislature of the Province of Ontario, and shall be incorporated with and

deemed to be parts of each of such special Acts.'

The defendants by their Statement of Defence a(hnit the allegations above

set forth, and in consequence no evidence in support of same was necessary. The
remaining paragraph of the plaintiffs' Statement of (Uaim alleged that the de-

fendants upon eacli of the days from the 28th January to the 16th February, 1905,

operated motor cars upon Avenue Eoad in the City from Dupont Street northward

to the end of the line on Avenue Koad by means of electricity without having a

fender in front of each such car and the plaintiffs claim $200 penalty under the

sub-section 6 of section 18 of the Street Railway Act as amended, being the sum
of $10 per day for each of the said twenty days from the 28th January to the

16th day of February inclusive. To this allegation the defendants state that the

cars operated by tlie defendants on Avenue Road are equipped with a fender

approved by the Lieutenant-Covernor-in-Council as required by the Statute in that

behalf, that the cars running northwards on Avenue Road are also used south of

Dupont Street on Avenue IJoad forming a route known as the Avenue Road
route, and that each of the said cars is equipped with a fender placed in the front

of said car being that part of said car in which the controller and other operating

ef(uipment of the said car is placed, and that north of Dupont Street on Avenue
ikoad there is only one line of railway track in use, and that it is necessary in run-

ning said cars northward to baciv the same up Avenue Road from Dupont Street

northward, but the fender still remains u])on the front of said car as aforesaid, and

the defendants claim as a matter of Taw that they have complied with the said

Statute in having such fender in the front of such car and that there is nothing

in the said Statute which prevents a car having a fender in front thereof as afore-

said })eing moved backwards as necessity re(iuires.

The evidcmce in support of the ])laintiffs' claim shews that during the

twenty days above mentioned the defendants operated certain motor cars, as a

part of their system, on Avenue Road north of Dupont Street in the City of

Toronto by running thevse cars backwards a distance of 1.280 feet—one witness

stated the distance to be half a mile, while another referred to it as being a

quarter of a mile—th(; correct distance is, 1 believe, 1,280 feet—and that in this

distance there were three crossings or streets at which passengers were taken on

1
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or let olf the cars; that on these caj-s tliere was no fender on that part of the cur

which was in front wliile backing up. Evidence for the defence showed that the

fender wae on the front end of tlie car all the time and that the Statute was com-
plied with by its being there even while backing northwards. A copy of an order

of the Railway Commissioners of Canada made in March, 1901, wjw put in by

the defendants in which the defendants were prevented from using the easterly

track in crossing the C. P. R. tracks.

On the evidence Counsel for defendants contended that the provisions of

the Statute were complied with by the fender being on the front end of the car

* and that the order of the Railway Commissioners caused an ''unavoidable neces-

sity " to use the cars in the manner in which they were being operated.

As pointed out by me during the progress of the trial it is not a question

of what end of the motor car the fender is attached, but the question is whether

a fender is used in the front of each motor car suitable for use by the Company
having regard to the efficiency of such fender for life saving purposes. 'I'o claim

that a fender drawn after a motor car instead of being used in front of a motor

car is suitable for use by the Company, having regard to the efficiency of such

fender for life saving purposes, is absurd. If tlie fender is to be efficient it must

be used in the front of the moving car and not behind it whether it is on the rear

end of the car backing up or the front end of the car when going forward. The

intention of the Legislature as shewn by the Statute was to have a fender not only

suitable in its form, etc., but also so used as to be efficient for life saving purposes.

In the Standard and other dictionaries the word *' front '' is stated to mean
'' that which moves in advance or which is first encountered/' and that '* position

' directly before the face of a person or foremost part of a thing." The meaning

of the words "in front'' used with reference to the assessment of a building is

considered in the Justices of Bedfordshire Cases, 7 Exchange G58, at page 665,

2666, where it was decided that it .was proper to assess the building on the sides

and back parts which abutted on streets under the words " in front."

The Company in backing up the motor cars on Avenue Road use the rear

part of the car as they do the front when going forward, in so far as the rear part

is then the most ])rominent or conspicuous part to any one facing it or to anyone

whom the car may run into. In placing a fender in the front end of the c-ar and

then reversing the car so as to bring the rear end in the front without a fender on,

it does not, in my opinion, comply with the requirements of the Statute, and is

of no benefit for life saving ])urposes. This was shown in the late case against tb«'

defendants in the General Sessions in connection with the death of Mrs. Ward on

Avenue Road, and as shown by the judgment of the Court of Appeal on jui appeal

from the verdict in such case. That a fender can i)e phiced and operated on the

rear end of the car as well as on the front end of the car is clear from the evidence

of Mr. McCallum, the City Architect, fonnerly the Engineer in the Department
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of Public Works for Ontario, and who reported on the fenders approved by the

Lieutenant-Governor-in-Coimcil as provided by the Statute, He stated that he

could place a suitable fender on both ends, and that he had seen fenders on both

ends of motor cars operating in other cities. The defendants' contention that they

are prevented from using the easterly track on Avenue Koad is, as already stated,

in connection with crossing the C. P. E. tracks, and does not, in my opinion, re-

lieve tlie defendants from using a fender in the front of the car while it is moving

backward.

1 am therefore of opinion that the defendants have not complied with the

requirements of the Statute and have shewn no sufficient excuse for not doing so,

and that the plaintiffs are entitled to recover from them the amount claimed

herein. As to this amount being a debt, see the judgment of Mr. Justice Osier,

Rex V. Toronto RailT^ay Company, delivered on 12th April, 1905.

Judgment will be entered in favor of the plaintiffs for $200 with costs of the

action.

(Affirmed by Divisional Court, Xovember 4th, 1905.)

Note.—At the General Sessions for the County of Yorl' on September

SOth, 1904, t^f Toronto Railway Company were tried upon an indictment and

found guilty of committing a nuisance on account of the operation of cars on

Arenne Road, north of Dupont Street, without fenders, and were fined $2,500.

On appeal to the Court of Appeal the conviction was sustained. (10 0. L.

R. SO.)
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XX.

KEPOKT OF JUDGE SNIDEK IN " PENALTIES " ACTION.

list August, 1905.]

In the llJGii CoruT of Jtstioe.

Between

The Corpokation of the City of Toronto,

riaintiffs,

and

The Toronto Railway Company,

Defendants.

la pursuance of the order made lierein by the Ilonorahle Mr. Justice

Street, bearing date the ;ird day of May, 11)05, referring this consolidated action

to me for trial and report under section 2\) of tiie Arbitration Act, 1 have Invn

attended by Counsel for the respective parties, and iuiving heard and considered

the evidence adduced and papers and exhibits put in evidence and the arguments

of Counsel, 1 find as follows, that is to say:

1. Counsel for the plaintiffs contends that under conditions 2G, 27 and 2S

of the agreement and conditions referred to in the 3rd paragraph of tlie Statement

of Claim herein, the City Engineer has the power and duty to make a scliedule

or time-table of both day and night service of cars to be operated on the defend-

ants' routes in the City of Toronto, determining thereby the speed and service of

cars necessary on each main line, part of same or branch, and also to determine the

streets on which routes are to be run, to which, if approved l)y the City Council,

tlie defendants are bound to conform, and that in case they neglect or refuse to

reasonably comply with fwch. schedule or time-table the jjlaintilfs are entitled under

section 3 of chapter 93 of 4 Edward VTT. O. S., to recover $100 for each day of

such non-compliance.

The defendants, among other things, contend that the said section 3 of said

chapter 03, does not refer to a service of cars reasonably complying with the City

Engineer's time-table or schedule determining as aforesaid, which may in itself

Be unreasonable, but refers to neglect or refusal to reasonably comply with the

purpose and provisions of the said agreement and conditions by not using proper

cars, or at most in not giving a service of cars reasonably sufficient for the

accommodation of the passenger traffic, and having regard also to the service of

cars on similar lines in other cities. Little evidence of the reasonableness in either

view of the service of cars provided by defendants has l)een given before me by

either party, each contending that the burden of proof is on the other.
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2. 1 find and report that in my opinion under conditions 26, 27 and 28 of

the said agreement referred to in the 3rd paragraph of the statement of claim

herein, the City Engineer has the power and duty from time to time to make up

a schedule or time-table determining the speed and service of cars and the inter-

vals between cars according to which, if approved by the City Council, the de-

fendants are bound to run their cars both day service and night service, and that

section 3 of cliapter 93 of 4 Edward VII. 0. S., intends and requires a service

of cars reasonably complying with such schedule or time-table.

3. 1 find and report that the City Engineer did on the 3 let day of March,

1904, acting under said agreement and conditions, make a schedule or time-table

whereby he determined the speed and service and intervals between cars necessary

throughout the defendants' railway system, and the routes to be followed, and he

therein also directed the routes and hours and intervals on which he deemed it

necessary that night cars should be run, and this time-table so prepared was sub-

mitted by him to the City Council with a recommendation for its approval, and it

was approved of by the City Council by resolution duly passed on the eleventh

day of April, 1904, and a copy thereof certified under the plaintiffs' corporate seal

was forthwith served on the defendants, and 1 further find and report that such

time-table was workable, although in my opinion the City Engineer had no power

to require cars to start at each end of any route at 5.30 a.m., the defendants under

condition 27 being required only to start one car running on eacli route at 5.30

a.m. to be followed at required intervals by others.

4. I find and report that in my opinion the approval of the City Council

under this special Act was legally expressed by resolution and that a by-law for

the purpose was not necessary.

5. I find and report that the speed and service of cars required by the said

City Engineer's time-table divides the time between 5.30 a.m. and 12 o'clock mid-

night into ordinary hours and busy hours, the busy hours being about between o

and 9.30 o'clock a.m., and 5 to 6.30 o'clock p.m., and 7 to 8 o'clock p.m., varyiag

slightly on different routes, and further that such speed and service of cars is the

s-ame for each day, leaving the defendants to make such extra provision as they

might see fit for holidays, circus days, the Exhibition, etc.

6. 1 find and report that the speed and service of cars actually supplied

by the defendants on all their routes in the City of Toronto during the ordinary

hours of the day service on all of the 181 days mentioned in the Statement of

Claim did reavsonably eom])ly with the said time-table of the City Engineer for

such hours, and therefore with the said agreement and condition in this respect, ex-

cepting that on some of the routes cars did not begin to run until 6 o'clock a.m.

7. I find and report that the defendants did not comply with the said

time-table of the City Engineer as to speed and service of cars and intervals

between cars during the busy hours of the dav service on anv of the said 181 days
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on any of their routes; on tlie contrary tlie dereiidaul^ entirely disregarded tlie

said time-table in this respect. The said time-table required in the aggregate oii

the defendants' 16 routes between tiie hours of (J and y.30 o'clock a.m., each day,
1,131 trips one way, whereas the number of such trips actually run by the defend-
ants was 683, with slight variation on some days, making a shortage of 446, such
trips daily during those iiours. The said time-table retpiired in the aggregate on
the said sixteen routes during the busy time between 5 and (;.3() o'clock p.m. each day
632 trips one way, whereas the number of such trips actually run by the defend-
ants was 392, witli slight variation on some days, making a shortage of 240 trips

daily during the afternoon busy time. Betwfien 7 and 8 o'clock there was an aver-

age daily shortage of 21 trips. The detailed daily statements and observations

from wliich 1 have taken the foregoing average are contained in exhibit numlxjr

7, being a volume of observations taken throughout the City on each of the 181
days mentioned in the statement of claim, which volume was by agreement put
in evidence subject to but not varied by cross-examination and which i find to be

correct.

8. 1 find and report that the said time-table of the City Kngineer required

night cars to be run by the defendants at the hours and intervals therein set down
on the following routes, that is to say,—King StrcHit West, Avenue Uoad, Winchester

Street, Broadview Avenue, Church Street and Queen Street East, but the defend-

ants did not run any night cars on any of the dates mentioned in the state-

ment of claim on any of the said routes.

9. I find and report that the said City Engineer required the defendants

to run the Dundas Street route during the said 181 days in part from Yonge
Street East on Queen Street to Church Street, and down Church Street to Front

Street, which they did not do on any of the said 181 days, but ran said route

down Yonge Street from Queen Street to Front Street. The City Engineer directed

the defendants to run the Queen Street route during the said 181 days along Queen

Street from the West City limits to the East City limit, and return over the same

street, which they did not do on any of the said 181 days, but ran said route from

Queen Street dovm Yonge Street to Front Street, east to Church Street and north to

(ii>ueen Street, and then west to the starting point at the West City limit. The City

Engineer directed one route to be called the King Street and Broadview Avenue

route to run from Roncesvalles Avenue to Danforth Avenue via King Street and

Broadview Avenue during the said 181 days, which the defendants did not do on

any of the said days, but made two routes of this, taking different streets, crossing

King Street at Yonge Street, but not running along King Street. The City En-

gineer directed the defendants to run their Winchester Street roufe around Union

Station during said 181 days, which they did not Ho on any of the said days, but

turned north from Front Street up York Street, thus leaving out the I'nion

Station on this Winchester Street route. The City Engineer directed the defend-

ants to run their Bloor and McCaul Street route during the said 181 days up

Church Street, which they did not do on any of the said days, but instead thereof

ran the Bloor and ^IcCaul route up Yonge Street.
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10. i iiiid aiicl report that on tlie 1^1 dnyi-, m question the delendantB Were

able, that its Had the equipment, to comply much more nearly with the said time-

table of the City J^ngineer in speed and service of cars and intervals between cars

for the busy hours of the day service than they did, and they were able to comply

fully with the required night service.

11. 1 lind and report that the same shortages in speed and service of cars

and intervals between cars occurred on holidays and busy days on many of the

routes as on ordinary days, while on some routes on such days the more frequent

service of cars was given than that required for busy hours on those routes by the

time-table of the City Engineer.

12. 1 therefore lind and report that the defendants on each and every of

the 181 days in the statement of claim mentioned, neglected and refused to rea-

sonably comply with tlie provisions of said agreement and conditions, and that

such neglect and refusal was not due to auy of the causes excepted from the

operation of said section 3 of chapter 93 of i Edward A'lL 0. S., and that the

plaintiffs are entitled to recover from the defendants in this action $18,100, being

$100 for eacl) of the 181 days particularly mentioned in the statement of claim.

13. In case 1 am in error in holding that the breaches of the service as de-

termined by the City P^ngineer's said time-table in manner aforesaid, are covered

by section 3 of chapter 93 of 4 Edward A^II. 0. S., and the contention of the

defendants' Counsel as to the application and meaning of said section 3 of chapter

93 is found to be correct, 1 further find and report on the evidence before me that

the defendants did not neglect or refuse on any of the days and routes in the state-

ment of claim set out to give a service of cars reasonably sufficient for the accommo-

dation of tiie passengers' traffic wishing to use it, and that the only evidence tend-

ing to show inadequate service was of a certain amount of congestion " and over-

crowding in the central part of the City for about twenty minutes after six o'clock

in the afternoon caused by the rush of people then wishing to return to their

homes as quickly as possiElo. and all at the same time. To provide at this point

all the service of cars which would be necessary to completely overcome such over-

crowding during the twenty minutes aforesaid, appears from the evidence to be a

difficult matter, and the defendants appear to have made during said days and

since, earnest efforts in their own way to reasonably provide therefor.

All of which T humbly report and certify to this Honourable Court.

Dated at Toronto this 1st day of August. A. D. 1905.

(Si.crned) Coltx G. Snider.

Befprrr.
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XXI.

"OMNIBUS'' ACTION, JUDGMENT OF CULJiT OF APPEAI.

[November ISth, 1906.

\

City of Toronto y. Toronto Railway Company.

Street Railways—Agreement with Municipal Corporation—Conslruction—Opera-
tion of Railway—Right of Municipality to Direct—Service—New Lines—Ex-
tension of Municipal Boundaries—Time Tables and Routes—City Engineer—Night Cars—Open Cars—Heating Cars— Specific Performance — Special

Case—Hypothetical Case—Refusal to Ansiuer—Appeal.

Appeal by defendants and cross-appeal by plaintiffs from judgment of

Anglin, J., 9 0. L. E. 333, 4 0. W. R. 330, 446, on a special caee agreed on
between the parties in rhe course of the action.

W. Cassels, K.C., W. Laidlaw, K.C., and J. Bicknell, K.C., for defendants.

C. Robinson, K.C., and J. S. Fullerton, K.C., for plaintiffs.

The judgment of the Court (Moss, C.J.O., Osler, Garrow, and Maclaren,
JJ.A.), was delivered by

OsLER^ J,A.:— . . . The action was brouglit upon the agreement set

forth as a schedule to 55 Vict. ch. 99 (0.), between plaintiffs and defendants,

relating to the purchase of the street railway and properties and the street railway

privileges of plaintiffs, and defendants' rights, duties, and obligations in the work-

ing and management of the railway and privileges so acquired. Plaintiffs claimed

a declaration as to the riglifs of the parties under the agreement in respect of: (1)

the obligation of defendants under sec. 14 of the conditions incorporated in the

agreement to establish new lines and to extend their tracks and street car service;

(2) their obligation under the 3Gth clause of the conditions as to the period of the

year during which open cars might be run and during which closed cars should

be heated; and under clause 25 tlie routes, hours, and intervals during and at

which night cars should be run, all of which matters, as plaintiffs contended,

»vere subject to the regulations and directions which had been made by tlieir

engineer and approved by themselves, but which defendants had neglected and

refused to conform to: (3) the obligation of defendants under clauses 2Cy and 27,

to conform to the directions of the engineer, approved by themselves, as to the

routes, hours of service, number of cars to be operated, and times of departing

of cars and intervals between cars.
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Plaintilfs also asked: (1) that det'endants inigiit be ordered to speciiicall}'-

perform the agreement " in tlie said seveAi matters/' that is to say : (a) to lay

down tlie imes of street railway which plaintilfs had required them to lay down

and establish, and to operate street cars thereon; (b) to discontmue the use of

open cars and to put on closed cars within the dates specified, as plaintilfs had

required them to do; (c) to run night cars on such routes and at such intervals as

might be deemed necessary by the city engineer and approved by the council; (2)

an injunction to restrain defendants from operating the railway in the city with-

out complying with the abo\'e, and to restrain them from operating their cars

except in accordance with the service and timetable determined by the engineer

and approved by the council, as set forth and alleged in the statement of claim:

(3) damages for the breach and non-performance of their agreement.

Defendants contended that they were not bound to lay down new lines or

extensions within territory taken into the city limits after the date of their agree-

ment—that the only consequence of their default in laying down new lines and

making any extensions required was that the plaintiffs might themselves construct

them, or might confer the franchise in respect thereof upon other persons or cor-

porations; and that, upon the true construction of the agreement, the regulations

and directions which were sought to be imposed upon defendants with regard to

the running of their cars and as to open and closed cars and the beating of cars,

A\'ere in respect of matters which the defendants were at liberty to decide for them-

selves, and were not within the powers of plaintiffs or their engineer to make or

to impose upon them.

After the pleadings were closed the parties agreed upon a special case for

the opinion of the Court in the following terms :
" The parties desire before pro-

ceeding to take further evidence in this case to obtain the opinion of the Court

upon certain questions of law arising on the construction of the agreement on

w^hich the action is brought. These questions are:

"is the city or the railway company, and which of them, on the proper

construction of the agreement, entitled to determine, decide upon, and direct:

—

" 1. What new lines shall be established and laid down and tracks and

service extended thereon by the company, whether on streets in the city as existing

at the date of the agreement, or as afterwards extended?

'' 2. What time tables and routes shall be adopted and observed by the

company.

'' 3. AMiether, if so Tleterrnined by the city engineer, with the approval of

the city council, cars w^hich start before midnight must finish the route on which

they have so started, though it may require them to run after midnight?
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" 4. At what time the use of open cars shall be discontinued in the

aaiunm and resumed in tlie .spring, and when the cars sliail be provided witli

heating apparatus and heated.

*' 5. In the event of the decision of tlie Court being in favour of the city

on any of the above questions, is the city entitled to a decree for specific perform-

ance as to the matter so decided or in any and whicb of them?

'' G. Is the privilege to tlie city to grant to another person or company, for

failure of the company to establ^h and lay down new lines and to open same for

traffic or to extend the tracks and services upon any street or streets as provided

by the agreement, the only remedy the city can claim?''

The .Judge before whom the special case was heard in the Courc below

answered the Is^;, 2nd, 4th, and Gtli questions in favour of plaintitfs, the :\n\ in

favour of defendants, and as to the oth question held that it was not ripe for deci-

sion. This question, therefore, remains not answered.

With regard to the 1st question it was conceded on the argument ....
that it related to extensions of lines and construction of new lines within the

territorial extensions of the city since September, 1891, and that it was practically

disposed of by the judgment of this Court in the recent case between the same

parties reported in 5 0. W. H. 130, and the point was not argued before us, the

parties being left free to raise it before any other appellate tribunal if they shall

be so advised. . . . Our judgment appears to liave been affirmed by the

Judicial Committee of the Privy Council. The form of the answer should, how-

ever, be varied so as to read as follows: " It is for the city ami not for the railway

company to determine, decide upon, and direct, and in the manner prescribed by

clause 14 of the conditions of the agreement of 1st September, 1891, what new

lines shall be established and laid down and tracks and services extended thereon

by the company, whether on streets in the city as existing at the date of the

agreement or as afterwards extended."

The 6th question . . . relates to the matters referred to in and dis-

posed of by the answer to the 1st. The conditions which apply to this question are

the 14th, the 11th, and the 17th. Condition 14 provides tliat the purchaser will

be required to establish and lay down new lines and to extend the tracks and street

car service on such streets as may be from time to time recommended by the city

engineer and approved by the city council, within such period as may be fixed by

by-law to be passed in the prescribed manner, and all such extensions iu\d new lines

shall be regulated by the i^ame terms and conditions as relate to the existing system-

etc. By the 11th condition it is provided that when the purchaser desires, or is

required, to change any existing tracks and substructure^ for the purpose of

operating by electric power, etc., the city will lay down a permanent pavement in

conjunction therewith upon the track allowance to be occupied by such new tracks.

etc. This shall at first apply only to existing main lines, and thereafter to branch



94

lines or extensiou of iiiuin imes and brancnes as and wlien the city engineer may

I'rotu (line to tnne reconuiiend, and the ciLy councii may direct and. require, xind

condition 1? provides tliat iii case the purcliaser tails to establish and lay down

any new line as aloresaid and to open the same lor traffic or to extend the tracKs

and services on any street or streeL<s as iierein provided^ the privilege ol' laying

down such new lines or extensions in the street or portion of street so abandoned

by the purchaser^ may be granted by the council to any other person or company^

and the purchaser shall in such case have no claim against the city for com-

pensation.

The contention of defendants is, that, upon the true construction of their

contract, it is optional with, them to construct branch or new lines and extensions

under condition 14, and that the only consequence of or penalty for theiv default

is that jjrovided by sec. 17, viz., that they are to be taken to have abandoned all

right to construct and operate their railway on the particular street along which

the branch or extension has been required to be made, and that the city may

confer tiie privilege of doing so upon any one else.

The Court is aslved to say wliether this is the only remedy plaintiffs can

claim in case of defeadtints' default. They do claim, as appears by the pleadings,

otlier and much more effective remedies.

No point was made on the argument of the variation in the expression made
use of ill tlie several conditions; condition 11 speaking of "branch lines or exten-

sions," and conditions 14, 15, and 17, of " new lines and extensions." I assume

that they all mean and refer to the same thing.

It is unnecessary to refer in detail to the manner in which defendants were

substituted for and now stand in the place of the individuals with whom plaintiffs

first dealt in disposing of the franchise. This all appears in 55 Vict. ch. 99 (0.).

and its various schedules, and defendants may be treated for the purposes of the

case as having dealt with plaintiffs directly in the first instance.

What plaintilfs proposed to grant was the exclusive right for 20 years, upon

the conditions and tender and by-law annexed to the agreement of 1st September.

1891, and made part and parcel thereof (5th recital and 12th clause of the agree-

ment) to operate surface street railways within the city except certain specified

parts thereof. The conditions (called also "the specification") were those upon

which tenders were called for, and were made by defendants . . . and their

tender upon which was accepted by plaintiffs. The tender, m my opinion, is an

offer to do. perform, and fulfil what they may be "required" to do under the

terms of the 14th condition ; which is perhaps more accurately described as one

of the stipulations or proposals shewing the nature and extent of the engagements

into which the tenderer will be required to enter upon the acceptance of the tender,

under the formal contract to be executed as required by the 45th condition. And
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by the l^lli tlaiLsc ol liiut toiiii-iicL iiic partieti muiuuiiy aiul rujipeclively coveuant,

promise, aud agree vvitli eaeli otlier to carry into ellect, oWtvc, perforin, ami

fulfil all the ^jrovisions and .stipuhition.s therein toutained, and to* he carried into

ett'ect, observed, performed, and fulfil led by tlieni respectively. And by the l^itii

clause defendants covenant, promise, and agree with phiintilfs tliat they will fulfil

all the conditions, stipuhitions, and undertakings in the agreement contained, it

being understootl tliat the reference to particular matters to be performed by the

purchasers shall iiol diminish or limit the obligations of the agreement. 1 regard

these clauses as containing an absolute covenant on defendants* part to do what

may be required of them under the 14th condition and the 17th condition a-s

providing no more than an optional or alternative remedy in the event of their

failure to do so. Before defendants can be in default, plaintiffs must liave in-

curred the expense of laying down a permanent pavement upon the track allow-

ance for the proposed branch lines or extensions, and the remedy of conferring a

franchise upon another company or individual to operate a railway tliereon, with-

out the power of doing so in connection with defendants' railway, would, in the

circumstances, be of a most futile and ineffectual character, as is well pointed out

by Anglin, J., in dealing with tlie subject.

Clause 46 of the conditions further provides that in case of neglect or

failure on the part of defendants to perform any of the conditions of the agreement

to be entered into in accordance with clause 45, the purchasers shall in each such

case of failure pay to plaintiffs . . . $10,000 as liquidated damages and not

as a penalty.

I think, therefore, that the Gth question is ])roperly answered in the terms

in which it is put, namely, that the privilege to plaintiffs to grant to another

person or company, for failure of defendants to establish and lay down new lines

and to open the same for traffic or to extend the tracks and services upon any

street or streets, as provided by the agreement, is not the only remedy plaintiff.-*

can claim.

Nothing more than this is decided by the answer.

The 2nd and 4th questions . . . may be considered together.

Paragraphs 6, 7, 8, 11 (a), and 12 of the statement of claim set forth the

subjects with which these questions are concerned. Plaintiffs contend that they

all come within what may be called the "speed and service" clauses of the condi-

tions, and that they are nmtters which are to be or which may be determined ui)on.

decided, and directed by their officers and themselves in the manner indicated in

the questions, namely, by prescribing time-tables and routes and the time at which

the use of open cars shall be discontinued in the autumn and resumed in tiie

spring, and when the cars shall be provided with heating apparatus.

I pass over the 3rd question for the present, as it is one of the subject,^^ of

the cross-appeal, though much of what is said in disposing of the other two will

apply to it.
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One cannot read the contract between these parties without seeing how

anxiously—1 do not know how effectively—plaintiffs have attempted to provide

in many respects for the control of their streets, and for the protection and con-

venience of the public. They were conferring upon defendants a valuable franchise,

but there was no intention to give them a free hand to manage the railway as they

pleased and to run it to suit their own ideas of what might be best for the citizens.

Plaintiffs have, therefore, by clause 26 and other clauses, reserved a large control

over the manner in which defendants are to manage and carry on their business

as regards the accommodation of the public, and in the word " service " in the 26th

clause have used a popular or business term, of, as I think, very wide meaning.

Some of the meanings of the word, and those in which it is here employed, are

found in the Century Dictionary: " That which is supplied or furnished; the act

or means of supplying that which is in general demand, or of providing specific

accommodation—said of transportation, or of railway or mail service." " Service

stop—a stop made by a railway train at a regular time and place."

Having regard to the transfer arrangements which are provided for by

clause 33, and which must be made with the approval of the City Engineer and
'• the indorsation of the Council," it appears to me that it is for the City Engineer,

with the approval of the council, under the other clauses referred to, to determine,

by schedule or time table, whichever may be the appropriate term, the times at

wiiicli the ears shall be run over the whole railway system. There is no definition of

the terms •* main line,'' '' branch," '* route." Section 26 speaks of " tha speed and

service " necessary on each main line or branch. This is to be determined by the

engineer and approved by the Council.

Section 27 deals with day cars. These are to commence running on all routes

not later than 5.30 a.m., and to run until midnight. The power of the engineer

is, with the approval of the City Council, to determine the intervals at which they

are to run during the day as thus defined.

Section 28 deals with night cars. Here it is for the engineer and council to

say on what routes and at what hours and intervals it is necessary that such cars

shall be run.

It was strongly urged by defendants that the City Engineer and Council

had no power to determine the particular route service to be furnished by them,

taking the word " route " to indicate the sending of the same car over more than

one main line on a continuous Journey, e.g., the Yonge Street and College street

route, the King and Bathurst Street route, the Belt Line route, etc., and that it

was for defendants from time to time to determine such routes, and then for the

Engineer and Coimcil to determine the headway or interval of the cars which

should run over them. With this, however, I do not agree. That a route service,

in the sense I have mentioned, was contemplated by the agreement, is implied by

the reference, in various parts of the instruments which compose it, to " curves,"
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without which such a service would be iiiipossibk*, and it is merely the continuance

under the electric system ol" the practice which prevailed under the old horse-railway

system on a smaller scale. The construction contended for wouM unduly restrict

the meaning of the word "service" in the :^Gth clause, which is not limited to

headway or interval service over the whole of any main line. It is comprehensive

enough to include a service of cars over parts of two or more iiuiin lines or a main

line and a brancli, and clause 27 provides for the detail of the service as regards

the intervals at which it shall be supplied.

The answer to the 2nd question, therefore, is, that it is for the City Engineer,

with the approval of the City Council, to determine, decide upon, and direct what

time-tables and routes shall be adopted and obsened by defendants.

As regards the 4th question, I think that it also is answered by the applica-

tion of the 26th clause. The use and discontinuance of the use of open cars and the

period of the year during which closed cars shall be heated are all matters fairly

embraced by the general term " service " as used in that condition. In this re-

spect the question is properly answered in the terms of the judgment below.

Then as to the cross-appeal. The day and night cars are different classes

of cars, running as such at different hours and different intervals, and the fare on

the one is double that on the other. Clause 27, which deals with the former, does

not say that day cars shall stop running at midnight, but that they shall " run

until 12 o'clock midnight at such intervals as the City Engineer . . . may

determine.'' And what clause 30 says is not that the fare shall be double after

midnight, but that the fares on night cars shall be doul)le the ordinary maximum
high fare rates.

I think that clause 27 means no more than that the day cars shall not be

sent out at or after midnight. When sent out, as they can only lawfully be sent

out, before that hour, they must finish their route, otherwise the right or power to

require them to run at intervals until 12 o'clock midnight would be useless for

most practical purposes after 11.30 p.m. The word "run" refers to the period

of starting, the lapse of the interval prescribed between the setting forth of one

car and that of the next following car on the route. It does not refer to the journey

of the cars over the route. There is something of the ludicrous in defendants' con-

tention that when 12 o'clock arrives the car may l)e stopper!, and that passengers

who have paid on entering the car, and may have entered it for a journey over the

whole route, may be required to leave it wherever it may then happen to be. how-

ever distant from their destination. I do not understand that clause 33, relating

to " transfer arrangements," is intended to make provision for transfer from a day

car to a night car, except in the same circumstances and for the same purpose

as it is made from one day car to another, i.e., to enable a passenger arriving at a

connecting point on a day car to transfer to a night car, if there should be no

7m
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day car there, without paying anything more for the journey. Probably by the

exercise of a little common sense and forbearance, the clause might readily be util-

ized in framing the day and night car schedules.

I am, therefore, of opinion that the judgment below should be varied in this

respect, and that the answer to the 3rd question should be, that cars which have

been started before midnight, under the direction of the City Engineer approved

by the Council, must finish the route on which they have so started, although in

order to do so it may be necessary for them to be run after midnight.

Whether there is any obligation upon the City Engineer to give notice to

defendants before determining the several details of service referred to in the

questions submitted by the special case, is a question upon which we are not called

on to express and do not express, any opinion. 'No doubt, it is only reasonable that

this should be done, and that the action of the Engineer should be taken only after

mutual discussion and consideration, but the point is not before us.

Lastly, as regards the 5th question submitted, assuming that the cross-appeal

is competent though the question has not been answered, I am of opinion that it

was properly dealt with by the learned Judge, and for the reason given by him,

namely, that the point was not ripe for discussion. . . .

The judgment below will, therefore, be varied in the particulars above

indicated.

XXII.

" AVEX UE 110AD AND STOPS '' ACTION.

Judgment of Street, J.

[8th December^ 1905.]

TliE COHPOEATION OF THE CJTY OE

Toronto

V.

The Toronto Eailway Company.

Action tried before me at the Toronto

- Xon-jury Sittings, on 23rd November,

1905.

FuLLERTON. K.C., MONTGOMERY & JoHNSTON, for the plaintiffs.

Laidlaw. K.C, and W. Xesbitt, K.C, for the defendants.

The action is brought to compel the defendants to establish and lay down a

double line of Street Railway tracks on Avenue Road from a connection with the

existing rails on Avenue Road northerly to Clinton Street, and to extend a street
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car service on such street; also to compel the defeudant^ to stop their cars on the

request of passengers at certain street crossings where at present tliey refuse to

stop; and for a declaration of the rights of the parties under the agreement between
them upon the two matters above mentioned.

In the agreement between the plaintiffs and defendants set fortli as a

schedule to the Ontario Statute 55 Vic. chap. 99, sec. 14 of the award, conditions,

tender and by-law referred to in the agreement and forming part of it is as follows:

" The purchaser will be required to establish and lay down new lines and
to extend the tracks and street car service on such streets as may be from time to

time recommended by the City Engineer and approved by the City Council witliin

such period as may be hxed by by-law to be passed by a vote of two-thirds of all

the members of said Council, and all such extensions and new lines shall be regu-

lated by the same terms and conditions as relate to the existing system, and the

right to operate the same shall terminate at the expiration of the term of thie

contract.^^

Pursuant to this section the City Engineer recommended that the defend-

ants should be required to lay down a double line of tracks on Avenue Road, from a

connection with the existing line thereon, northerly to Clinton Street, and to extend

their street car service thereon; and on 10th April, 1905, the City Council passed

their By-law No. 4520, and approved the Engineer's recommendation, and fixed

the first day of June, 1905, as the date within which the said tracks were to be

laid down; and the defendants w^ere duly notified of the premises, but have refused

to comply with the recommendation of the Engineer and the requirements of the

by-law. They based their refusal in their pleadings, and upon the trial and argu-

ment of the case before me, upon the following grounds :

—

1st. That section 14 above set out did not apply to the portion of Avenue

Road over which they were required to lay down the new piece of track, because in

1891 when the agreement in question was entered into that portion of Avenue Road

lay outside the City limits as they then existed, and was only brought witliin them

during the present year 1905; and the agreement must be taken to refer only to

the City of Toronto as it existed at the date of the agreement in 1891, and not to

the City as enlarged by subsequent annexations or additions.

I think it is clear that the question whether the agreement of 1891 was to

be construed as applying only to the City of Toronto as it then existed, or as apply-

ing also to streets formed upon land afterwards added to the City, was raised and

passed upon by the Court of Appeal in a former action between the same parties,

the judgment of the Court of Appeal in which is reported at 5 0. W. R. 130. The

history of the property there in question detailed by the Chief Justice at page?

131-132-133, shews that it was not within the City limit<^ at the date of the agree-

ment, but was added to the City on 2rth May, 1893, before the track was laid down

upon it, and the express language of the Chief Justice, concurred in by the other
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members of tliu Court, declares that the piece of track there in question is subject

to the agreement of 1891, because that agreement covers not only the streets within

the City c^ its date, but also covers those which shall be brought within it at any

time during the currency of the agreement. This decision has been lately affirmed

by the Privy Council.

The same question formed one of the subjects of a special case stated be*

tween the same parties, and was decided in the same way by Anglin, J., in a judg-

ment delivered on 10th November, 11304, and reported in 9 0. L. R. 333, which has

since been confirmed upon this point by the Court of Appeal.

1 am bound, 1 think, to follow these decisions and to hold in favour of the

plaintiffs upon this objection.

2nd. The defendants plead that they have no power to comply with the

request of the plaintiffs to lay down their tracks upon the new portion of Avenue

Eoad, because the plaintiffs have passed no by-law complying with the provisions of

section 16 of 2 Edw. VII. chap. 27, entitled " An Act respecting Electric Rail-

ways ' which provides that " Xo Municipal Council notwithstanding anything con-

tained in ^ The Electric Railway Act," or any other Act to the contrary, shall pass

a by-law authorizing any Electric Railway Company to lay out or construct its

railway on, upon or along any public highway, road, street or lane,'^ until notices

have been given similar to those required by section G32 of the Municipal Act.

It is admitted that the by-law passed by the plaintiffs requiring the defend-

ants to construct their line upon the new part of Avenue Road was passed without

giving any such notices, but it is contended by the plaintiffs that the section relied

on by the defendants does not apply.

In my opinion that section has no application here. The legislation relating

to '' street railways "' even when they use electric power, and ttiat relating to " elec-

tric railways '^ is contained in different Acts of the R. S. 0., the former being

governed by cliap. 208, and the latter by chap. 209. The distinction between the

two classes of railway seems to be pointed out by sub-sec. 6 of sec. -1 of chap. 209,

which declares that fhat Act shall not apply to or include an electric railway wholly

constructed and operated within the limits of any City . . . nor to any exten-

sion of such railway beyond such limits for a distance not exceeding a mile and a

half; and by sub-sec. 7 of the same section, which declares that "the Street Railway

Act^' shall not apply to any Electric Railway Company to which "the Electric

Railway Act " applies.

Section 16 of chap. 27 of 2 Edward VII., was intended, in my opinion, to

apply to those electric railways only which come within chap. 209 of the R. S. 0.,

and the defendants do not come within the provisions of that Act.

3rd. That the b3''-law requiring the defendants to make the Avenue Road
extension v/as passed on 10th April, 1905, whereas the statute by which the

annexation was finally completed was not passed until 25th May, 1905.
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The proclamation of the Lieutenant-Governor annexing the territory which

included the new Avenue Koad was, however, issued on 3rd March, 11)05, to take

effect on 10th March, 11)05, No objectioua to the validity of the proclamation were

suggested. If any doubt existed as to the validity of any part of it it must have

been with regard to the portions of it relating to assc^ssment and taxation, and an

to those the Act declares that the Lieutenant-tjovernor had the power which lie

has exercised. This objection therefore also fails.

4th. That the Court should refuse to order specific performance of an agree-

ment to build and operate a street railway upon the authority of the principle's laid

down in the City of Kingston v. Kingston & Cataraqui Street lUilway Company,
25 A. R. 462.

This objection would have been an extremely formidable one, but for the

provisions of section 5 of chap. 102, 63 Vic. of the Ontario Legislature which pro-

vides that if the defendants neglect or fail to perform any of their obligations under

the Act and agreement set forth in the Statute, 55 \'ic. chap. 99, and an action

is brought to compel performance, the Court before whom the action is tried shall

notwithstanding any rule of law or practice to the contrary, enquire into tlie alU;ge<l

breach, and in case a breach is found to have been committed shall make an order

specifying what things shall be done by the defendants as a substantial compliance

with the said Act and agreement, and that every such order shall be enforceable

in the same manner and to the same extent as a mandamus granted by the Court.

This section was passed after the judgment of the Court of Appeal in the

Kingston case above referred to, and was in my opinion plainly intended to prtv

vent the defendants, if possible, from evading the obligations into which they had

entered, as the Kingston Street Railway Company had been able to do. I am re-

quired by the section to make an order specifying what should be done by the de-

fendants in order to constitute a substantial compliance with their agreement.

Their agreement requires them under the circumstances, first to lay down the

double line of rails required by the by-law in the manner and according to the

requirements of their agreement with the City, and to connect this double line of

rails with their existing lines on Avenue Road; and second, to extend the existing

service of cars to the new line, and to operate it as part of their system. The fonn

of the order may be settled before me if necessary so that it may comply with the

section on specifying what is to be done.

5th. That the City Engineer was acting in a judicial capacity in the various

matters which, under the agreement, can only be done upon his recommendation,

and could therefore not act without notice to the parties, and without hearing full

discussion.

In my opinion the terms of the Act do not make the Engineer an arbi-

trator, or confer judicial powers upon him. He is the executive officer of the

plaintiffs, having control and superintendence of the streets of the City, and the
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works in connection with them; he makes his recommendation to the City Council

with regard to street railway matters as in all other matters in his department, and

his recommendations may then be approved or rejected by that body.

6. The City Engineer for the time being, and not the City Engineer who
rield office when the agreement was made, is the person intended by the descrip-

tion '' the City Engineer "' in the Act and agreement.

7. The plaintiffs are entitled to enforce the provisions of section 14 of the

award, conditions, tender and by-law notwithstanding the option given them by

section 17 of the same instrument to grant to another person or company the right

of laying down lines on streets upon which the defendants, after being duly re-

quired, have failed to do so.

1

These I think exhaust the objections raised by the defendants as defences to

the plaintiffs' claim to have the defendants^ lines extended to the new portion of

Avenue Road, and I have overruled them all. The plaintiffs further ask that the

defendants may be ordered to stop their cars on the request of passengers desiring

to get on or off at certain specified cross streets and places recommended by the

City Engineer, and approved by resolution of the City Council. The plaintiffs

claim this right under the 26th section of the award, conditions, tender and by-law.

which is as follows :

—

" The speed and service necessary on each main line, part of

same, or branch is to be determined by the City Engineer, and approved by the

City Council."

Under section 39 of the same instrument it is provided that " cars shall only

be stopped clear of cross streets, and midway between streets where distance ex-

ceeds 600 feet."

The defendants object to comply with the resolution of the City Council upon
the following grounds:

—

1st. That the regulation of the places at which the cars are to be stopped is

not a matter coming within the 26th section, but is left to be determined by the

defendants themselves, subject only to the restrictions of the 39th section. In

other words that so long as they stop only at cross streets, and midway between

streets only when the distance exceeds 600 feet, they may stop at such points only

as they deem advisable.

In my opinion the regulation of the places at which cars are to stop to take

on and let off passengers is part of the ^''service" of the cars of the defendants

within the meaning of the 26th clause, and they may therefore be required subject

to the limitations of section 39 to stop wherever the City Engineer and the City

Council may agree in requiring them to do so.

2nd. That the City Engineer has not "determined," but only "recom-
mended " that the defendants should be required to stop their cars at the points
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in dispute. The words used by the Engiueer in his report lo tiie Council are " 1

beg to recommend," and his report was adopted by a resolution of the Council on

the 25th April, 1905. 1 think it is only proper to assume that before the City

Engineer *' recommended " to the Council that the defendants should Ikj required

to stop their cars at the points named in his report, he had " determined " the

point so far as he could. 1 therefore overrule this objection.

3rd. That the Council have not adopted the Engineer's report by by-law,

but only by resolution, and that they could only act in this matter by by-law.

The 26th section, above quoted, only requires tliat the determination of the

Engineer shall be approved by the Council. I am of opinion that this approval

may be signified by resolution, and that a by-law wiis unnecessary.

Township of Pembroke v. Canada Central Railway, 3 0. R. 503.

Port Arthur v. Fort William, 25 A. R. 522, 527.

I think the plaintiffs are therefore upon tliis second branch of their claim

entitled to an order that the defendants should comply with the Engineer's

report, as to where they should stop, and restraining them from runnin^r cars

except in accordance with such order.

And the defendants should pay the costs of the action.

w
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APPKNDIX.

The Statute 55 Vic. chap. 1)9 is supplciiunitcd hy Oiilano Slalutc, H Kdwan!
VII. chap. 11^, sec. 1, declaring tlie true intent and nieaning of the original Act.

II.

The agreement as to removal of snow, printed at page 45 of pamphlet, has Ijeen

interpreted hy the Ontario Kailway Board, on the application of the ('ity, by a

judgment dated April 23rd, 1907, dismissing the application for an order to re-

strain the Company from depositing snow and ice on the streets without the per-

mission of the City.

On the 22nd of January, 1908, the Court of Appeal dismissed the CityV
appeal against this judgment.

III.

The judgment of Anglin, J., at page 76, was, hy the judgment of the Court

of Appeal, on November 13th, 1905, printed at page 91, varied by declaring that

the City had control of time-tables and routes, and also declaring that day cars

starting on a route before midnight, must finish their routes, although this might

require them to run after midnight. On appeal to the Supreme Court by the Com-
pany, the Court, by a judgment dated May 1st, 1906, varied the judgments in the

Courts below as set forth in No. 1 hereafter, and on April 26th, 1907, the Pri\7

Council varied the said judgments, as set forth in No. 3 hereafter.

IV.

The Company, on December 5th, 1905, petitioned the Court to set aside

the judgment of Winchester, J., printed at page 83, which application has been

argued and reserved.

An appeal by the Company against the findings of Judge Snider in the

'^ Penalties" action, printed at page 87, has been argued before Teelzel, ,1., ami

judgment reserved.

VT.

The judgment of Street, .1., at page 98, in the " Avenue Road Extension and

Stops" case, has been varied on apjx'als to the Court of Appeal and the Privy Coun-

cil, as set forth in Nos. 2 and 3 hereafter.



Synopsis of Litigation between Toronto Railway Co. and City of Toronto,

SINCE Issue of Pamphlet, December 8th, 1905.

Oninibus Case.

1. On May 1st, 1906, tlie Supreme Court of Canada delivered judgment

in the " Omnibus Case " varying the judgment of the Court of Appeal.

(a) By limiting the application of the agreement of September 1st, 1891,

to the territory then within the limits of the City.

(h) By reversing the judgments of the Court of Appeal and of Mr. Justice

Anglin, and declaring that the Company had the right to determine when open

cars should be dscontinued in the autunm and resumed in the spring, and when
cars should be heated.

Avenue Road Extension and Stops.

2. On June 29th, 1906, the Court of Appeal delivered judgment dismissing

the Company's appeal against the judgment of Street, J., on ISTovember 23rd, 1905,

in the " Avenue Road and Stops " case.

3. The City appealed against the judgment of the Supreme Court in Uit

Omnibus Case, and the Company appealed against the judgment of the Court of

Appeal in the " Avenue Road and Stops " case, and the appeals were consolidated,

and on April 26th, 1907, the Judicial Committee of the Privy Council gave judg-

ment on the consolidated appeal, and declared

:

. (a) That the Company had the right to determine what new lines should be

established

;

(b) That the Agreement of September 1st, 1891, applied only to the City,

as constituted at that date

;

(c) That the Company had tlie right to fix stopping places;

(d) That should the Company faiLto establish new lines where the City

desired them, the only remedy the City had was to grant that privilege to another

Company.

Car Barns Case.

4. On June 21st, 1906, Meredith, C.J., delivered judgment in the "Car
Barns" case, dismissing (*ompany's action to restrain the City expropriating for

park purposes lands at the corner of Bathurst Street and A^ermont Avenue.

5. On October 19th, 1906, a Divisional Court (Boyd, C, Magee, J., and

Mabee, J.), dismissed Company's appeal from judgment of trial Judge in "Car
Barns " case.



6. On September 16th, VM)7, ('oinjmiiv (lisroiiliiiufd appeal b/ company to

Court of Appeal in " Car Barns " ca^e.

Electrolysis.

7. On December 20th, 19()(), an action waH conimenced against the Railway

Company for damages to the water pipes of the City by electrolysis. A great deal

of expert evidence lias been collected, and the ca^^e is ready for trial, and -may be

brought on by eitlier party on one month's notice.

rcjialties.

8. Thirteen writs have been issued claiming daily penalties of $100 per day.

amounting in all to $49,500, from December (itb, 190."), to April 14tli, 1907.

Pavements on Track Allowances.

9. On May 10th, 1906, the Railway Company brought an action against the

City for a declaratory judgment defining the liability of the Company and City

as to the construction and maintenance of the pavements on the track allowances,

and claiming damages to their rolling stock. The action has not Ix-eji pressed to

trial.

Applications to Ontario Railway and Municipal Board.

Lavatories, etc.

1. On December 1st, 1906, an application was filed before the Railway

Board by the Toronto Railway Employees' Union and the City^ for an order re-

quiring the Toronto Railway Company to maintain suitable urinals, lavatorie?,

drinking fountains and other conveniences for the use of employees of the Company,

and the public, and for a direction as to the proportion of cost to be Iwrne by the

Company and the City.

On January 18th, 1907, the Board of Control directed that the City Solicitor

ask the Railway Board that sucli lavatories, etc., be ordered as are necessary for use

of railway employees only, and that City be left in a position to erect independent

places for the use of the public.

The Company, after conferences with the Engineer and Medical Health

Officer, has erected several, and obtained an adjournment sine die to Ik* taken

up as may be required after readjustment of Company's routes. Xo fonual order

has been yet made.

Bathurst, Arthur and Winchester Routes.

2. On January 23rd, 1907, The Ontario Railway and Municipal Board,

on its own motion, made an order enjoining the City interfering with the Company



in changing its routes as to Bathurst Street, Arthur Street, and Winchester Street,

and directing the Company to restore the service on the streets '.n question as it was

when interrupted b}^ the City. An application was then pending by the City

to compel the Company to operate the routes which the Company had discontinued.

On January 30th, 1907. by direction of the Board of Control, an application was

filed asking the Railway Board to vary its order of January 23rd. Owing to

the decision of the Privy Council placing the regulation of routes in the hands of

the Company, this application has not been pressed to a hearing.

S7101V Removal.

3. On April 23rd, 1907, on the application of the City for an order restrain-

ing the Company from depositing ice and snow upon the streets without the per-

mission of the City, judgment was given dismissing the application, and on an

appeal by the City to the Court of Appeal, that Court on January 22nd, 1908,

gave judgment dismissing the appeal.

Assessment Appeal^ 1907.

4. On April 29th, 1908, The Ontario Eailway and Municipal Board made
an order on the appeal by the Company from the assessment upon their storage

plants confirmed by the Court of Revision, confirming a settlement arrived at be-

tween the parties.

Fenders.

5. On May 6th, 1908, on the application of the City, an order was made
by the Ontario Railway Board that the Company equip their whole system with an

approved fender within six months.

Overcrowding.

6. On May 17tli, 1907, The Railway Board, on the City's application, made
an order that the Company was forthwith to build 100 new cars, and put the

same into commission so soon as tracks could be laid to accommodate them, and

from ten to fifteen miles of single track on streets to be agreed upon between tlie

Company and City.

Fro7it Vestibules.

7. On May 17th, 1907, the Railway Board made an order, on the City's

application, that the front platforms of all cars used by the Toronto Railway

Company shall be enclosed on or before November 1st, 1907, to protect the motor-

men by a door fastened with a spring lock on the inside.

RirJimond Street Curves.

8. On May 23]d, 11)07, The Ontai-io Railway and Municipal Board made an

order upon the application of the Com])an\^, restraining tlie City from interfering



with the Company in laying down curves at the eorDcr of Yonge and Richmond
Streets. On September 23rd, 19()7, the Court of Appeal jrave lea\o to ap|K>«l

against this order. On October 154h, 1907, further prweedings in the appeal weie
discontinued.

Open Cars and Heating Cars.

9. On November 5th, 1907, under inptructicms from the Board of Control,

an application was filed by the City for an order from the Ontario Railway Boar<J

as to the use of open cars, and heating of closed carp, and on November 16th, 1907,

further proceedings were discontinued on instructions from the Board of Control.

*. Rear Vestibules.

10. On June 2nd, 1908, Mr. Gibbons, the Business Agent of the Toronto

Railway Employees' Union, filed an application to the Railway Board for an order

directing the rear vestibules of closed cars to be enclosed. The City Solicitor wa.«

directed by the Board of Control to assist on this application. No appointment

nas been taken for the hearing, pending the action of the Company as to the adop-

tion of the pay-as-you-enter system.

Riding on Front Seats.

11. On June 25th, 1908, the Railway Board, on its own motion, considered

question of preventing passengers riding on front seats of open cars. A large num-

ber of delegates from various places gave their views and the Board reserved judg-

ment.

Height of Steps.

12. On the instructions of the Board of Control, the City has taken charge

of an application to the Railway Board by Dr. Helen MacMurchy for a regulation

fixing the height of steps of street and electric cars operated by companies under

the jurisdiction of the Railway Board. The Board has dismi<^«;ed the application

except as to West Toronto, London and Toronto. The a}>]»lication !m.< been partially

heard.

Assessment Appeal, 190S.

13. On December Slst, 1908, The Ontario Railway and Municipal PU>ard

made an order on the appeal by the Company from the assessment upon their

storage plants, confirmed by the Court of Revision, confirming a settlement arrivetl

at between the parties.
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